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Message from the
President

Thomas S.
Leatherbury

elcome to the Winter 2022 issue of the Texas Supreme Court Historical
Society Journal. This issue looks at the constant and complicated journey our
state has taken from “Rough Justice” towards an agreed upon rule of law.

Professor Sharon Murphy's article “Gone to Texas: Deadbeat Debtors and Their ‘Enslaved
Property” examines Texas's role as a safe-haven for slave-owning debtors wishing to escape the
laws of their own states.

Josh Morrow’s “Ratifying the Texas Constitution” examines the debate over the authority of
various versions of the Texas Constitution.

“Murder in Montague” brings Dr. Glen Sample Ely's look at the saga of an 1876 murder
trial, chronicling a North Texas case that highlights the struggle to rapidly establish a reliable and
trustworthy legal system statewide in the face of vigilantism.

In addition, former Justice John Browning has written a feature article on the Litchfeld Law
School's infuence on Texas, as well as book reviews on both Dr. Ely's book, Murder in Montague,
and Teri McMurty-Chubb’s Race Unequals: Overseer Contracts, White Masculinities, and the Formation
of Managerial Identity in the Plantation Economy.

We also feature coverage of the Hemphill Dinner last December and news about the
upcoming Texas State Historical Association Conference.

What a wonderful night the Hemphill Dinner was! It was so good to see so many friends in
person after so long. Kudos to immediate past-president Cynthia Timmes for skillfully interviewing
our entertaining speaker, Lisa Blatt of Williams & Connolly. And who will forget the tribute to the
late Judge Tom Reavley spearheaded by Judge Elrod and Justice Boyd? We all owe our thanks and
gratitude to our Dinner Chair, Alia Adkins-Derrick, who has more patience and persistence than
anyone else | know, and to our talented staf, particularly Executive Director Sharon Sandle and
Administrative Coordinator Mary Sue Miller, for hanging in there, moving us forward, and getting
a very successful event over the fnish line!




At the Texas State Historical Association’s Annual Meeting, the Society will be well-
represented, particularly at the Awards and Fellows Lunch on Friday, February 25, when the Larry
McNeill Fellowship will be presented, and on the morning of Saturday, February 26, when former
Dallas Court of Appeals Chief Justice Carolyn Wright and former Justice John Browning will present
“We Stand on Their Shoulders: The Lives and Legacies of Texas' Earliest Black Lawyers,” a truly
inspiring program. Please read the articles devoted to the Hemphill Dinner and the TSHA Annual
Meeting for further details on both events.

In perusing the TSHA Annual Meeting program, among the many panels that caught my
eye, one stood out - “Teaching History in the Post-Truth Era: Patriotic Education and Anti-racist
Pedagogy in the Social Studies Classroom.” The panelists chose a thought-provoking title, certainly,
for complex subjects, especially in light of the troubling push to ban books from school libraries.
One North Texas school district pulled 130 titles from its shelves to review their suitability,
according to multiple news reports. Another North Texas school district has asked the anonymous
members of its book review committee to sign confdentiality agreements, according to school
district committee reports obtained by The Dallas News under the Texas Public Information Act.
The current censorship controversy only spotlights how important it is for the Society to provide
thoughtful content in its publications and its programs so that we can shed more light on important
aspects of our State’s history and the development of its legal system. “Murder in Montague”
speaks to historical eforts to achieve and to promote the rule of law. The current censorship
controversy reminds us that vigilantism comes in many guises.

| hope you enjoy this issue and that you will support the Society by becoming a member or
renewing your membership.
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Celebration at Last

Sharon Sandle

Cleave ever to the sunnier side of doubt!

— Alfred, Lord Tennyson

f you're like me, you've experienced disappointment over the past year or more. Plans
Ithat you've made fell through. Events you looked forward to with anticipation were
cancelled. Friends that you hoped to visit had to remain distant. Although I've felt a lot of
disappointment lately, the evening of December 3, 2021 was not one of those times. On
that day | felt relief, celebration, gratitude, and not an ounce of disappointment.

Relief

There were so many times during the past several months when it seemed unlikely that we
would be able to meet in person for the Hemphill Dinner as planned. Circumstances in September
made it necessary to postpone the dinner to December. We had to improvise when the change in
date made it impossible for our planned keynote speaker Lisa Blatt to attend in person and COVID
concerns made it impossible for the Hon. Ann Crawford McClure (ret.) to travel to Austin to accept
the Chief Justice Jack Pope Award for Professionalism. As the dinner approached the Society's
leadership held their breath to see whether a rise in COVID cases would again disrupt our plans.
When the day of the dinner arrived and we began to assemble and greet each other, | believe
many of us breathed a sigh of relief that the dinner was fnally underway.

Celebration

After more than a year of lockdown, distancing, and virtual events, it felt like such a
celebration to greet old friends and sit down together for an evening of fellowship. In many
ways, the Society's function is to celebrate the Texas courts. This function was in evidence at
the Hemphill Dinner as colleagues reconnected in person. We celebrated Chief Justice McClure’s
distinguished career as she accepted the Pope Award. And we celebrated the life of Judge Thomas
Reavley who infuenced Texas law as a Fifth Circuit Judge and as a Justice on the Texas Supreme
Court and who infuenced the lives of the Texas lawyers who were his colleagues and friends.
The dinner was also an opportunity to celebrate the successes of the Society over the past year.




Despite facing many challenges, the Society has emerged stronger. The Society ended the year in
a very favorable fnancial position, and the Board of Trustees worked hard on improvements to
the Society’'s bylaws and fnancial policies to ensure that the Society operates e¥ciently and that
its operations are transparent and responsible. We have a lot to celebrate.

Gratitude

Once the dinner had been served and the program had ended, my next thought was to feel
gratitude. There are so many people who devote their time, energy, and skills to the Society. | want
to thank the leadership of the Society for their persistence in working through the challenges that
we faced in making the dinner happen. In particular, I'm grateful for our indomitable Immediate
Past President Cynthia Timms, who few to Washington D.C. on just a few days’' notice to record
the keynote interview with Lisa Blatt that was a highlight of the dinner. Our 2021 Hemphill
Dinner Committee, led by Chair Alia Adkins-Derrick, had no idea when they agreed to serve what
challenges they would be asked to work through or that their service would last several months
longer than originally anticipated. Their patience, optimism, and persistence were crucial to the
success of the dinner, and I'm so grateful for their work. And we were fortunate to have gracious
colleagues at the DC Bar Association, who at very short notice agreed to flm our keynote address
at their beautiful facility in Washington D.C. Thank you to my friend and colleague Dennis Cuevas,
the director of CLE for the DC Bar Association, and to Eric Nicholas and his video team at the
DC Bar for stepping in to help us make our keynote happen. Last year our colleague Paul Burks,
director of video production for TexasBarCLE, was called upon to help us create an entirely virtual
Hemphill Dinner. This year, Paul flmed Justice McClure’'s acceptance of the Pope Award, which
was a beautiful tribute to her career and service. And Paul seamlessly orchestrated the many
visual components on the night of the dinner so that the experience for attendees was not just
professional but entertaining, funny, and moving.

On the evening of the dinner, one of my colleagues asked me what | was looking forward
to in 2022. | was caught of guard. | hadn't thought much beyond that evening! But there are
actually many things for me to look forward to, and for the Society as well. First on the horizon is
the Texas State Historical Association Annual Meeting in Austin. Last year's TSHA conference was
held virtually, but this year we will be there in person to sponsor a panel entitled “We Stand on
their Shoulders: The Lives and Legacies of Texas' Earliest Black Lawyers,” and to award the Society
sponsored Larry McNeill Fellowship in Texas Legal History. In April, the Board of Trustees hopes
to return to meeting in person. Keep an eye on the Society’'s website for details on the date and
location for our spring Board of Trustees and General Membership meetings. And planning for
the Hemphill Dinner in September of 2022 is already underway.

Return to Journal Index
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Fellows Column

By David J. Beck, Chair of the Fellows

he Fellows Program is celebrating its tenth anniversary during

the Society's 2021-22 fscal year. It is a signifcant milestone,
representing more than a decade of support for projects that have
served the Society’'s educational mission in a variety of important
ways. | have described these projects in previous columns over the
years, but | would like to highlight them here as part of the Fellows’
own historical record.

Landmark Court Case Reenactments: To make our state’s legal
history come alive, the Fellows sponsored courtroom reenactments of
Texas v. White, Johnson v. Darr, and Sweatt v. Painter. The reenactments
were well attended by the bar and videotaped for viewing on the Society’s
Hemphill YouTube Channel.

Archive Support: To supplement the Society's archival holdings, the Fellows purchased
an original copy of the seminal History of the Supreme Court of the State of Texas (1917) by Harbert
Davenport. The historic book was presented to the Court at the inaugural Fellows Dinner.

Taming Texas Judicial Civics and Court History Classroom Project: In Spring 2016, the
Fellows launched an innovative judicial civics program that sent attorneys and judges to seventh-
grade classrooms to teach an innovative curriculum on the history and workings of the Texas court
system. Since then, the program has reached 21,000 students in the Houston and Dallas areas.

Taming Texas Book Series: The Fellows have sponsored an illustrated legal history book
series as part of the judicial civics course materials. Coauthored by Jim Haley and Marilyn Duncan,
the series includes Taming Texas: How Law and Order Came to the Lone Star State (2016); Law on
the Texas Frontier (2018); The Chief Justices of Texas (2020); and Women in Texas Law (forthcoming
in 2022-23). Copies of the hardback books are donated to the classrooms that participate in the
judicial civics program.

As you see from these projects, the Fellows undertake new projects to educate the bar and
the public on the third branch of government, and the history of our Supreme Court. The Fellows
are also a critical part of the annual fundraising by the Society. If you are not currently a Fellow,
please consider joining the Fellows and helping us with this important work.

The Houston Bar Association (HBA) is currently preparing to again use our Taming Texas
materials to teach seventh-grade students in the Houston area. The HBA is recruiting schools and




volunteers and will coordinate in-person Teach Texas presentations this Spring. If you would like
to participate in this important program, please contact the HBA.

Our exclusive event, the annual Fellows Dinner, is one of the benefts of being a Fellow.
At the dinner each year, the Fellows gather with the Justices of the Texas Supreme Court for a
wonderful evening of history, dinner, and conversation. We are working on plans now for this
year's event at a unique Austin venue. Further details will be sent to all Fellows.

If you would like more information or want to join the Fellows, please contact the Society
o¥ce or me.

FELLOWS OF THE SOCIETY

Hemphill Fellows
($5,000 or more annually)

David J. Beck*

Joseph D. Jamail, Jr.* (deceased)

Richard Warren Mithoff*

Greenhill Fellows
($2,500 or more annually)

Stacy and Douglas W. Alexander

Marianne M. Auld
Robert A. Black

Hon. Jane Bland and Doug Bland

E. Leon Carter
Michael Easton
Harry L. Gillam, Jr.
Marcy and Sam Greer
William Fred Hagans
Lauren and Warren W. Harris*
Thomas F.A. Hetherington

Jennifer and Richard Hogan, r.

Dee J. Kelly, Jr.*

Hon. David E. Keltner*
Kristin Vander-Plas LaFreniere
Thomas S. Leatherbury
Lynne Liberato*

Mike McKool, Jr.*

Ben L. Mesches
Jeffrey L. Oldham
Hon. Harriet O'Neill and Kerry N. Cammack
Hon. Jack Pope* (deceased)
Shannon H. Ratliff*
Harry M. Reasoner
Robert M. Roach, Ir.*
Leslie Robnett
Professor L. Wayne Scott*
Reagan W. Simpson*
Allison Stewart
Cynthia K. Timms
Peter S. Wahby
Hon. Dale Wainwright
Charles R. Watson, Jr.

R. Paul Yetter*

*Charter Fellow
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Editor-in-

Soumy
Pursuing History
Across Borders

s a journal devoted to Texas legal history, it's tempting to fall into a Texas-
Acentric mindset. But as some of the articles of this issue remind us, much
of what infuenced the Texas legal system and legal profession originated from
outside our state’s borders. For example, Dr. Sharon Murphy's article Gone to Texas:
Deadbeat Debtors and Their “Enslaved Property” examines Texas' status as a legal
haven for slave owning debtors from neighboring states. And my own article on
how America’s frst law school helped train some of Texas' pre-Republic lawyers
also demonstrates this cross-border infuence.

In fact, I've been the benefciary of some “cross-border collaboration” as well. The work we
do here at this Journal has put us on the radar of other legal historical societies. | was invited to,
and did, publish an article in the California Supreme Court Historical Society’'s highly regarded
journal on that state’s frst Native American lawyer. Similarly, my research into Ely S. Parker, a
Tonawanda Seneca leader who trained as a lawyer in the late 1840s but who was prevented from
becoming a member of the New York bar on racial grounds, opened the door to new friendships
at the Historical Society of the New York Courts and a standing invitation to publish in its journal.
One of our issues on Latino/Latina legal trailblazers enabled me to provide some assistance to
Clare Cushman, Director of Publications at the Supreme Court Historical Society in Washington,
D.C., and that led to an invitation to tell the story of the frst African American lawyer to argue
before the U.S. Supreme Court in the pages of the Journal of Supreme Court History.

But I've been particularly gratifed by the cross-border friendships forged at the Alabama
Bench and Bar Historical Society. While spending time in Montgomery, Alabama as a visiting
professor at Faulkner University’'s Thomas Goode Jones School of Law, | was fortunate to make
the acquaintance of Tim Lewis, founder and president of the ABBHS, who also serves as Alabama’s
State Law Librarian. When | shared with Tim that | had been researching and writing about the
history of early Black lawyers in multiple states—including Texas, Oklahoma, Colorado, Maine,
and South Carolina—he shared with me that there were conficting accounts about the identity
of Alabama’s frst African American lawyer. Tim very generously shared his research with me, and
| was able to build upon that with considerable research of my own, including digging into the




history of Howard University Law School's frst graduating class, courtesy of the digital archivists
at the Moorland-Spingarn Research Center in Washington, D.C. The end result was the defnitive
story of Alabama’s frst Black lawyers, published in the January issue of The Alabama Lawyer, and
answering the question “who was Alabama'’s frst African American lawyer?”

How does one repay such kindness? Well, for starters, | became a member of the ABBHS.
| also contributed an article for the current issue of the Society's newsletter, sort of a companion
piece to the From Litchfeld to Lone Star article that appears in this issue. With about 25% of Litchfeld
law students hailing from the South, it wasn't hard to fnd graduates of that school who went on
to prominent legal and political careers in early Alabama. In addition, I'll be the guest speaker at
an upcoming event for the ABBHS, presenting on the topic of early Black lawyers in Alabama and
beyond.

In fact, the ABBHS has reminded me of the many common threads between Alabama and
Texas legal history. Visit Washington-on-the-Brazos State Historical Park, where Texans declared
theirindependence on March 2, 1836, and you'll see an exhibit at the visitor center honoring Richard
Ellis. Ellis, a lawyer, was not only elected as a delegate to the frst Texas Constitutional Convention
that met at Washington-on-the-Brazos, but he was also unanimously elected president of the
convention and signed the March 2 Declaration of Independence as president. After continuing
to serve while the convention stayed in session and adopted a Constitution for the Republic of
Texas, Ellis served as a senator in the frst four Texas congresses from 1836 to 1840. Ellis County
was named for him.

Just before becoming a Texan, Ellis had moved to the Arkansas Territory in February 1834,
and was elected a delegate to Arkansas’ frst Constitutional Convention in 1835. But before that,
Ellis was an Alabama lawyer, having settled in Franklin County in 1817. In 1818, he was elected a
delegate to the Alabama Constitutional Convention. He later became an associate Justice on the
frst Alabama Supreme Court, serving from 1820 to 1831. So, this former Alabama Supreme Court
Justice, who became one of the architects of Texas Independence, holds a unique distinction in
American history: being an elected delegate to the frst constitutional conventions of three states:
Alabama, Arkansas, and Texas.

The story of Richard Ellis is just one of the many examples of the shared history between
Texas and Alabama. In an upcoming issue, we'll have an article discussing the checkered legal
career of William Barrett Travis, a career that began with Travis’ admission to the Alabama bar in
1829. Years before he entered the annals of history for the heroic stand at the Alamo, Travis left
Alabama in disgrace and failure.

Like our own Society, the ABBHS is dedicated to preserving its state’s legal history, promoting
a better understanding of its court system and judiciary, and preserving legal historical artifacts.
| cherish the friends I've made there, as well as at the legal historical societies of other states.
Researching and writing about legal history is ultimately about sharing: sharing what has been
uncovered about a chapter from the past and what lessons can be deduced from it about our
present and future.




Many lawyers, judges, and historians—scholars one and all—have shared their work
with our Journal. In this issue, in addition to my previously mentioned article about Litchfeld
Law School and its legal impact on early Texas, and Prof. Sharon Murphy’s article Gone to Texas:
Deadbeat Debtors and Their “Enslaved Property,” other scholars have shared their work. We're proud
to include Josh Morrow's Ratifying the Texas Constitution, a look at the proliferation of purported
Texas Constitutions that seeks to answer the question “Just what is the authoritative version of
the Texas Constitution?” We're also proud to bring you Dr. Glen Sample Ely’'s look at the saga of an
1876 north Texas murder trial, Murder in Montague, and the lessons it has as Texas' legal system
grudgingly made the transition from the “rough justice” of the frontier to an established system
honoring the rule of law. And of course, we hope you enjoy our other features and news, including
a recap of another successful Hemphill Dinner.

Return to Journal Index




Murder In Montague

By Glen Sample Ely, Ph.D.

n a sweltering summer night in 1876,

Methodist minister William England, his
wife, Selena, and two of her children were
brutally slaughtered in their North Texas home.
Acting on Selena's deathbed testimony, a
neighbor, his brother-in-law, and a friend were
arrested and tried for the murders. Murder
iIn Montague: Frontier Justice and Retribution in
Texas tells the story of this gruesome crime
and its murky aftermath. Blending true crime
reporting, social drama, and legal history, this
most unusual and compelling story ofers
a vivid snapshot of justice and retribution in
Texas following the Civil War.

The sheer brutality of the murders terrifed settlers already traumatized by decades of
chaos, violence, and fear, from the deadly raids of Comanche and Kiowa Indians to the terrors
of vigilantes, lynchings, and Reconstruction lawlessness. But the crime’s aftermath, spanning two
decades and involving fve Texas governors, fve trials at Montague and Gainesville, and fve appeals
to the Texas Court of Appeals, ofered little in the way of reassurance or resolution. Combining the
long view of history and the intimate detail of true crime reporting, Murder in Montague captures a
pivotal moment in Texas's legal history, as vigilante justice grudgingly gave way to an established
system of law and order.

Since | frst discovered this extraordinary case in 2006, | have been fascinated by several
related legal aspects. These intriguing facets include vigilantism, the anemic condition of Texas's
judicial system during Reconstruction, the admissibility of dying declarations in court, forensic
science in the nineteenth century, the appeals process in Texas, and the governor’s issuance of
commutations and pardons. This article touches on some of those key issues. My fascination with
these topics inspired further research before | was fnally ready to write the book. In addition, |
sought out sage advice from a preeminent scholar of Lone Star legal history whose input proved
most helpful.




Top: Detail of Rand McNally 1897 Texas map showing North Texas-Red River region. Courtesy David
Rumsey Historical Map Collection. Bottom: Map of Krebs-England properties six miles south of Montague,
Texas. Courtesy of author. Illustration by Gary Zaboly.
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For some background on the England murders, on the night of August 26, 1876, three
masked men brutally attacked William England, his wife Selena, and three children from her frst
marriage in their home six miles south of Montague, Texas. The killers slit William England'’s throat
and shot him with a Colt Navy revolver. Two of the children, Isaiah and Susie, were gunned down
outside the home while trying to fee. A third, Harvey, escaped. The murderers mortally wounded
Selena in the attack but she lingered for a day and a half before fnally succumbing to her injuries.
Prior to her passing, Selena gave several deathbed interviews during which she insisted that one
of the killers was her neighbor Ben Krebs.

The three killers approach the England home on August 26, 1876.
Courtesy of author. lllustration by Gary Zaboly.

Twenty-four-year-old Montague County Attorney Avery Lenoir Matlock immediately
arrested Krebs, who vehemently protested his innocence. Matlock also arrested two others,
Krebs's friend and former neighbor James Preston, and Krebs's brother-in-law, sixteen-year-old
Aaron Kendrick Taylor, both of whom had spent the night of the murder at Krebs's home. Matlock
reasoned that if three men committed the crime and Krebs was one of them, then it followed that
Preston and Taylor must be the other two Kkillers.

It should be noted that at the time of the England murders, Krebs was facing an aggravated
assault charge in Montague County Court. A month prior to the killings, the Englands had fled




charges against Krebs after a confrontation between the neighbors concerning a fence separating
their properties. Apparently, the Englands’ hogs had repeatedly slipped through the fence and
ruined Krebs's corn crop. During the altercation, Krebs cursed Reverend England and menaced
him with a fence post. After the Englands fled charges, Krebs was upset over the possibility of
going to prison and was heard in public threatening to injure and kill them. Matlock reasoned that
Krebs's ill will toward the Englands gave him a strong motive for committing the murders.

In their investigation of the crime scene, Montague County
authorities found three sets of tracks leading from the England
home to a feld within Ffty yards of Krebs's home. Matlock
measured the size of all three footprints. He then measured
the suspects’ shoes and declared them to be a match. Matlock’s
opinion, however, was only conjecture as the young prosecutor
neglected to make cast molds or impressions of the footprints he
discovered in the feld.

During a subsequent search of Krebs's house, investigators
found a bloody shirt and a Colt Navy revolver, a common frearm
of the period. Krebs, his wife Rhoda, and their children provided
conficting and garbled accounts regarding the shirt and revolver.

Krebs's son said the gun was his and that he had fred it the day Avery Lenoir Matlock

Old rock-lined well and artifacts from the England homestead. Courtesy of author.
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of the murders while out hunting turkeys. Krebs stated that the blood on the shirt was from
cleaning and dressing several turkeys that his son had brought home. While potentially damning,
the evidence was far from conclusive. Authorities could not determine if pistol balls recovered
from the crime scene had been fred from the son’s revolver, nor could they state whether the
blood on Krebs's shirt was animal or human. Forensic science, including blood type analysis and
ballistics testing, was unknown on the Texas frontier in 1876.

Despite these inconsistencies and the complete lack of motive for Krebs's alleged
accomplices James Preston and Aaron Taylor, North Texas juries convicted all three men during
1876 and 1877. Krebs and Preston were sentenced to hang. Since Taylor was a teenager when
the crime was committed, he was sentenced to life at hard labor at Huntsville. While Montague
County citizens applauded the convictions, they remained anxious and on edge, suspicious that
the sentences would actually be implemented.

For area residents, the nighttime slaughter of the England family rekindled deep-seated
traumas, vivid, painful memories of numerous Indian raids on local ranches and farms. During
Reconstruction, Comanches and Kiowas assaulted North Texas counties near the Red River at will
and without warning. Besides widespread Indian depredations, assaults and murders by people of
all ethnicities during this period contributed to the pervasive violence in North Texas. Maintaining
any semblance of law and order on the frontier proved a daunting task. Compounding the problem
were lackluster law enforcement agencies and a fedgling criminal justice structure that had not
yet frmly taken root. As a result, citizens had little faith that guilty parties would be apprehended,
tried, convicted, and sent to prison. Some settlers decided that their only recourse was to take the
law into their own hands. One historian estimated that ffty-two vigilante groups were active in
Texas, the most in the nation.*

Amidst this swirling chaos were unresolved civil and judicial problems related to
Reconstruction that hampered the restoration of city and county governments. An excellent
illustration is District Judge William Weaver's circuit tour of North Texas in the spring of 1867.
During his rounds of the various courts within his district, Weaver dealt with raiding Indians and
vigilante mobs that had been terrorizing the region. In his report to Governor J. W. Throckmorton,
Weaver stated that he had journeyed frst to Jack County, where he found the local government
“almost disorganized.”

On the way to his next stop in Decatur in Wise County, Weaver found the area “full of
Indians. . . . All the country was in a state of Alarm—I had no [armed military] escort—The Indians
came down and returned by the Jacksboro Road in open day.” Following this incursion, the judge
felt it would be unwise to continue the court session. Moreover, he found scant semblance of
government in Wise County, which still lacked a county court and a district clerk. Furthermore, the
judge observed that “no competent men can be got to hold o¥ce.”

1 Richard Maxwell Brown, Strain of Violence: Historical Studies of American Violence and Vigilantism (New York: Oxford
University Press, 1975), 96, 101, 112.

2 Dorman H. Winfrey and James M. Day, eds., The Indian Papers of Texas and the Southwest, 1825-1916 (Austin: Texas
State Historical Association, 1995), 4:216 (quotation).

8 Winfrey and Day, Indian Papers of Texas, 216 (quotation 1), 217 (quotation 2).
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Weaver next rode to Montague County, where he encountered depressingly similar
problems. He was able to organize a grand jury but could not convene a petit jury. The judge spent

two days “in fruitless eforts to make a jury . . . it was deemed
useless . . . to make further efort—Court will adjourn today.”
Closing his report to the governor, Judge Weaver said, “I still hope
for better times after Reconstruction.™

In his report, Weaver mentioned not having an armed
military escort, something that a number of Texas jurists insisted
upon during this period. Judge Moses B. Walker of the Fourth
Judicial District, Judge B. F. Barkley of Fort Worth, and Judge Hardin
Hart of the Seventh Judicial District (Weaver's successor) all had
soldiers guarding them. During one of the England family murder
trials in 1876, a detachment of Texas Rangers guarded District
Judge J. A. Carroll's Montague courtroom. Judges and courtrooms
were vulnerable not only to Indian raids but also to vigilantes who
opposed judicial proceedings or verdicts. Lawless mobs frequently
circumvented North Texas's nascent criminal justice system.
Throughout the England murder trials, Montague County citizens
repeatedly threatened Ben Krebs, James Preston, and their loved
ones with violence, eventually forcing the Krebs and Preston
families to relocate north of the Red River in Indian Territory.®

There have been no detailed studies of lynching and
criminal justice in North Texas during this period, but William
Carrigan’'s work on central Texas ofers some excellent parallels.
Carrigan found a direct correlation between increases in
competency of local courts and citizens' trust in the legal process,
and a decrease in lynching. Prior to 1890, 68 percent of all grand
jury murder indictments never went to trial—often because
sherifs and constables were unable to locate indicted suspects
or the witnesses against them.®

Judge William Weaver

Judge J. A. Carroll

As Texas legal historian Michael Ariens notes, “Violent crime in Texas, including murder,
was rampant in the 1870s, and the clearance rate was quite low. That helps explain the rise of
vigilance committees.” Because of the “extraordinary instability” during this period and the dearth
of law and order, the public had little faith in the Texas legal system. Even in large cities such as

4 Winfrey and Day, Indian Papers of Texas, 217 (quotations); Brett J. Derbes, “William Thomas Green Weaver,” in
Handbook of Texas Online, https://tshaonline.org/handbook/online/articles/fwe90 (accessed April 17, 2019). Five

months after Weaver fled this report, Union commanders removed him as district judge of the Seventh Judicial
District and replaced him with Hardin Hart. Weaver died in 1876 at his home in Gainesville from an overdose of

chloral hydrate, a hypnotic sedative.

5 William L. Richter, The Army in Texas during Reconstruction, 1865-1870 (College Station: Texas A&M University Press,

1987), 148.

5 William D. Carrigan, The Making of Lynching Culture: Violence and Vigilantism in Central Texas, 1836-1916 (Urbana:
University of lllinois Press, 2004), 107. Law enforcement oFcials’ inability to locate suspects and witnesses fgured

prominently in the England family murder case.
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Dallas, residents expressed frustration. In September 1875, the Dallas Weekly Herald reported,
“The people—the bone and sinew of the country—are losing confdence in the courts and justice.
This leads to mob violence and lynch law.””

In a before-and-after comparison, Carrigan documents criminal justice improvements in
central Texas in the years following Reconstruction. He found that the bleak state of law and order
in the region improved signifcantly after 1890. By that date two-thirds of all grand jury indictments
went to trial. The conviction rate also rose to almost 60 percent, and juries more often meted out
harsh sentences, including death penalties and life sentences.?

In sum, Carrigan found that after 1890, several signifcant changes were taking root: More
cases went to trial, juries convicted more lawbreakers, the sentences were longer, and more
criminals were sent to the state penitentiary. Taken together, “these changes undermined the
intellectual defense of mob violence [that many had previously used]. The charge of an inefective
legal system no longer had the same resonance.” Once again, Carrigan’s conclusions regarding
central Texas during this period are applicable to North Texas.®

In November 1877, the Texas Court of Appeals threw
out James Preston’s frst conviction. Presiding Justice Matthew
Duncan Ector wrote the court's opinion and made clear that
overturning a murder conviction such as Preston’s should not
be commonplace. The justice recognized how important it was
for the verdicts of local juries to be upheld and for the courts to
adhere frmly to Texas laws. Ector wrote that it was paramount for
citizens to understand they would be punished if they broke the
law. This certainty of punishment was essential in safeguarding
society. If authorities failed in their responsibilities to prosecute
and convict lawbreakers, then those who had been injured or
wronged would lose faith in the criminal justice system and
resort to vigilantism.* Justice Matthew Duncan Ector

These points notwithstanding, Ector noted the law also required that before a person was
executed, he must receive a just and unprejudiced trial and be legally convicted. If, upon appeal, it
was shown that a defendant had been denied his rights, then the appeals court had no choice but
to overturn his sentence and grant him a new trial. Without a fair appeals process, there would be
no check against errors made by judges and juries. “God forbid that the prisoner should be sent to
pray of the mercy of the executive [Governor of Texas] a reprieve for an ofense of which he has
not been legally convicted.”!

7 Michael Ariens, email to the author, September 11, 2019 (quotation 1); Ariens, interview with the author, San
Antonio, TX, August 20, 2015 (quotation 2); Wayne Gard, Frontier Justice (Norman: University of Oklahoma Press,
1949), 278 (quotation 3).

8 Carrigan, Lynching Culture, 108.
8 Carrigan, Lynching Culture, 108 (quotation).

10 James Preston v. The State, 1878,” in A. M. Jackson and A. M. Jackson Jr., Cases Argued and Adjudged in the Court of
Appeals of the State of Texas (St. Louis, MO: Gilbert Book Co., 1879), 4:201-2.

11 “James Preston v. The State, 1878,” 202.




In November 1879 George W. Clark replaced Matthew Duncan Ector, who had died the
preceding month, as presiding justice of the court. During James Preston’s second appeal to the
Court of Appeals in February 1880, it was clear that Clark viewed the England case very diferently
than his predecessor. Beginning with Krebs's involvement, Clark felt that no impartial person
could read the trial transcript and not conclude that Ben Krebs
“was present at the assassination of the England family and a
guilty participant . . . murdering with his own hands two helpless
and inofensive women [Selena and her daughter Susie].” Clark
noted that Susie, “when pursued and mortally wounded by the
relentless assassin, . . . with her dying breath fxed the identity
of Krebs.” Clark concluded that although Selena England was
unable to identify the other two attackers, she stated on several
occasions and to multiple witnesses that she clearly recognized
Krebs as the man chasing her and Susie with a pistol.*?

Selena’s deathbed statements were spoken “with vivid
recollection and exactness and convey to the mind at once
a profound impression of the honesty and certainty of her
convictions.” Justice Clark opined that “murder will out” and that Judge George W. Clark
the “murdered women testify that Krebs was there, although their lips are sealed in death.” Clark
claimed that it was impossible for Selena to have mistaken Krebs, “His voice as it uttered its horrid
curses, his beard, his hat, and her immediate proximity to him, so close that she could have put
her hand upon him."3

Regarding Preston’s involvement, Justice Clark concluded there was no doubt that Preston
was with Krebs on the night of the murders as Preston had acknowledged spending the night
with the Krebs family at their home. Since Preston admitted that he was with Ben Krebs all night,
it followed that if Krebs was present at the England home when the murders took place, then
Preston was there too. Clark attempted to downplay the most glaring weakness in the case
against Preston; namely, that he had no motive to kill the Englands and was in fact on friendly
terms with them. The justice agreed that the prosecution had not proven a motive for Preston’s
involvement but insisted that having a motive was not essential in securing a conviction.'*

As a substitute for lack of motive, Justice Clark profered his personal perspective on
human nature and psychology: “Who with mortal ken can fathom the human heart and expose
all its mysterious promptings? Crimes, the most horrible are often committed without apparent
motive save an insatiate deviltry which mocks at social restraint and recklessly defes the laws
of God and man.” Clark suggested that Preston was infuenced, seduced, or contaminated by

12 “James Preston v. The State, 1880,” in A. M. Jackson and A. M. Jackson Jr., Cases Argued and Adjudged in the Court
of Appeals of the State of Texas (St. Louis, MO: Gilbert Book Co., 1880), 8:34 (quotation 1), 34-35 (quotation 2), 35
(quotation 3); “Chronological Index of Texas Court of Criminal Appeals,” Tarlton Law Library. George W. Clark served
less than a year on the court of appeals before resigning in October 1880 to return to his private law practice
in Waco. Ironically, his successor on the court was none other than James Mann Hurt, one of Preston's defense
attorneys. Hurt became presiding justice of the court of appeals in 1892.

13 “James Preston v. The State, 1880,” in Jackson and Jackson, Cases Argued and Adjudged, 8:35.
14 “James Preston v. The State, 1880,” 35, 36, 38 (quotations 1-3, respectively).
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Krebs's “evil and malicious heart” to participate in the murders.*®

During Ben Krebs's second appeal to the Court of Appeals in February 1880, Justice John
Preston White authored the court’'s opinion. In explaining the justices’ decision, White failed to
address key testimony from the sole survivor of the England killings, Selena’s son Harvey; and
specifcally, that Harvey was certain neither Krebs nor Aaron Taylor were the murderers. White
also discounted assertions by potential witnesses who were unable to testify at Krebs's second trial
due to scheduling conficts. These witnesses were prepared to
testify that the morning after the murders, they spoke with three
other men who had bragged openly about killing the Englands.

Krebs's defense attorneys had requested a continuance so that
the witnesses could have time to travel to Gainesville and testify,
but District Judge Carroll had denied the motion. Justice White
wrote that regarding these witnesses, “if they had been present
[at the trial], they would not have been permitted to testify to
. statements and declarations [they heard], because such
testimony would have been hearsay and inadmissible.”¢

Here then, are three eyewitnesses who had compelling
proof that the state may have convicted the wrong men, but White
was not interested in other possible suspects. Ironically, White
rejected this evidence out of hand as hearsay while accepting Justitce John Preston White
hearsay testimony from witnesses who had paraphrased Selena England’s deathbed statements.
This contradiction raises an important point regarding hearsay testimony. The hearsay rule in
general did not allow statements made outside of court to be introduced as evidence in a trial.
Texas legal historian Michael Ariens notes, however, that the hearsay rule “was riddled with many
exceptions, so a number of out-of-court statements were admitted as evidence. The justifcations
for admitting hearsay evidence were either reliability or necessity.”’

One exception to the hearsay rule was the dying declaration. Dying declarations such
as Selena England’'s were admissible in court, providing that they adhered to established legal
criteria. For example, if a person knew their death was at hand, made a statement regarding the
circumstances of their death, and later died, a witness to that dying declaration could testify as
to what they heard. Such statements were only admissible in murder trials. Michael Ariens says
that in reality the application of this criterion was uneven. In some cases, “it appears that dying
declarations were admitted as evidence because greater stress was placed on the necessity of
their admission, rather than their reliability.”®

The admissibility of dying declarations has its roots in a 1789 case, The King v. Woodcock. It

15 “James Preston v. The State, 1880,” 38 (quotation 1), 39 (quotation 2).

16 “Ben Krebs v. The State, 1880,” in A. M. Jackson and A. M. Jackson Jr., Cases Argued and Adjudged in the Court of Appeals
of the State of Texas (St. Louis, MO: Gilbert Book Co., 1880), 8:2 (quotation),16, 21-22, 27; “Chronological Index of the
Texas Court of Appeals, 1836-1986,” Tarlton Law Library (accessed August 5, 2018); Montague County Deed Record
Book F, February 11, 1878, 417-18.

17 Michael Ariens, email to author, September 11, 2019.

18 Michael Ariens, email, September 11, 2019.




was assumed that someone on their deathbed, who had no hope of life and believed death was
imminent, would not lie knowing they were about to meet their maker. In a dying person, “every
motive to falsehood is silenced, . . . the mind is induced by the most powerful considerations
to speak the truth.” Persons making dying declarations would be afraid of “heaven’s ultimate
punishment for false testimony— [for violating] . . . one of the Ten Commandments.”*®

Of course, this hearsay exception assumes that a person making a dying declaration would
not maliciously lie, because they believe in God, hell, and an afterlife. But what about someone
who is not religious? Or someone who is amoral and has no conscience? Knowing they were going
to die and could not be charged with perjury, they could seek revenge upon others by making false
statements. In fact, many courts made “no attempt to ascertain the belief system of the declarant.
Without the belief in eternal damnation, the main guarantor of trustworthiness is gone.”?°

In Selena England’s case, her dying declarations were likely viewed as unimpeachable. After
all, she and her family were the victims of a terrible crime and there was considerable sympathy for
her. In addition, people assumed that as the wife of a minister, she must be a devout person. But
what if she had made a mistaken identifcation? Or what if in fact she was a vindictive woman who
deliberately lied in order to get revenge on Ben Krebs for their July 1876 fence-line confrontation?
Authorities never delved into her background, religious convictions, or belief system. In summing
up his review of Krebs's second appeal, Texas Court of Appeals Justice John Preston White had no
doubts about Selena’s dying declarations, confdently stating that the jury could have reached no
other verdict but guilty and that the appropriate punishment for anyone guilty of such a crime was
death.

At this point, Krebs and Preston had each been tried and convicted by two separate juries.
The Texas Court of Appeals had reviewed their cases twice. During this period, the appeals court
reversed on average 65 percent of all convictions. These reversals were largely based on three
types of errors: indictments, trial evidence, and jury instructions. In their frst round of appeals,
Krebs and Preston secured conviction reversals largely because of legal errors. By the time of their
second appeals, however, all critical mistakes and technicalities had, in the minds of the justices,
been resolved.?

Generally, in the Anglo-American criminal justice system, authority is divided between judge
and jury. The judge rules on any legal issues that arise during a trial, while the jury, in its verdict,
decides questions of fact. Despite evidence that could have given pause to some, the Texas Court
of Appeals refused to seriously consider other credible scenarios or suspects in the England family

19 Aviva A. Orenstein, “Her Last Words: Dying Declarations and Modern Confrontation Jurisprudence,” Maurer School
of Law Digital Depository, Indiana University, https://www.repository.law.indiana.edu/facpub/6 (accessed March 13,
2019), 1416 (quotations 1 and 2); Timothy T. Lau, “Reliability of Dying Declaration Hearsay Evidence,” American
Criminal Law Review, Vol. 55:373 (2018), 375; Robert H. Klugman, “Some Factors Afecting the Admissibility of
Dying Declarations,” Journal of Criminal Law and Criminology, Vol. 39 (Issue 5, 1949), https://scholarlycommons.law.
northwestern.edu/jclc (accessed March 13, 2019), 646.

20 QOrenstein, “Her Last Words,” 1425-26, 1427 (quotation).

21 Michael Ariens, Lone Star Law: A Legal History of Texas (Lubbock: Texas Tech University Press, 2011), 219-20; James
Preston v. State of Texas,” Cause 664, February 14, 1880, and Ben Krebs v. State of Texas,” Cause 665, February
14, 1880, both in Texas Court of Appeals Minutes, Volume 211-027, Tyler 1876-1882, 362, Accession 1993/088
Records, TSLAC.
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murders. Michael Ariens, an expert on Texas's nineteenth-century legal system, points out that,
“One institutional aspect that you have to be careful of [at that time], appellate judges in particular
are loath to disturb the factual fndings of a jury, even if they have harbored doubts, unless there
is something that shows that this is against the great weight of the evidence. Even if they say they
have doubts they will not overturn a verdict.”?

On April 24, 1880, Texas Governor Oran Milo Roberts
upended the England murder case by commuting Krebs's and
Preston’s death sentences to life sentences at hard labor in
the state penitentiary. In all criminal cases excluding treason
or impeachment, the Texas Constitution gave the governor the
power to grant commutations and pardons. Roberts, who was
himself an attorney and former chief justice of the Texas Supreme
Court, had made a careful and deliberate study of the England
family murders.

Ironically, the primary impetus for Roberts’s intervention
in the Krebs and Preston cases came from District Judge Joseph
Alexander Carroll, the judge who had presided over all fve trials
of Ben Krebs, James Preston, and Aaron Taylor in Montague and
Cooke Counties. Judge Carroll worried that a terrible, irreversible
wrong was about to occur if authorities executed Krebs and Preston. On April 5, 1880, the judge
penned a letter to Governor Roberts, asking him to commute their sentences to life in prison.
Carroll wrote that if he were persuaded beyond a reasonable doubt that Krebs and Preston were
guilty, he would support their death sentences. The judge noted that the England case had been
before him numerous times during the last four years. He had studied the evidence and the
testimony of various witnesses with great interest. Carroll felt it his duty to convey his reservations
to the governor before it was too late.?

Governor Oran Milo Roberts

22 Michael Ariens, interview with author, August 20, 2015, San Antonio, TX (quotation). Regarding the reluctance of
appellate judges in overturning jury verdicts, Ariens explains,

“Only a guilty verdict could be appealed, and appellate courts rarely second-guessed the factual fndings
implicitly made in assessing a verdict of guilty. What appellate courts of the late nineteenth century regularly
second-guessed were the legal rulings made by trial courts, including errors in the admission of evidence and
providing jury instructions, to errors in the indictments and verdict form. And the Texas Court of Appeals,
with its 65 percent reversal rate, was one of the most exacting and demanding appellate courts in the
nation. Because it was rare for trial courts to conduct trials without making some legal error, a good lawyer
could usually fnd some way to give the Texas Court of Appeals a legal reason to reverse the conviction.
After Krebs and Preston were convicted a second time, they again appealed. Although some legal errors
might remain from the frst conviction, the opportunity given the trial court of a second chance to conduct
the trial lessened the likelihood that the trial court would make some reversible legal error. Even when an
appellate court was ofered some compelling evidence of innocence, evidence that would give an objective
observer pause, the Texas Court of Appeals was unlikely to look seriously at other credible scenarios or
suspects. That was the job of the jury, as informed by the lawyers for the accused. The adversary system
gave signifcant authority and responsibility to the lawyers for the state and the accused to bring evidence
and alternate scenarios to the jury for its assessment whether the prosecution had proved the guilt of
the defendants beyond a reasonable doubt. Even when an appellate court expressed doubts about the
defendant’s guilt it was rare for it to overrule a jury and conclude the defendant could not as a matter of
law be guilty of the crime charged.” (Michael Ariens email to author, September 11, 2019)

2 Governor O. M. Roberts, proclamations commuting Krebs's and Preston’s death sentences, April 24, 1880, Krebs and
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One important unanswered question regarding Carroll's letter is why the judge waited so
long to act. Why did he not intercede earlier, when he was overseeing the fve murder trials?
It appears that Carroll waited until the last possible minute, when his conscience told him
that Krebs and Preston would die unless he helped them. Texas legal historian Michael Ariens
explains, “The presiding judge is permitted to say in a criminal case, ‘You, the prosecution, have
not shown sufcient evidence as a matter of law that the jury could fnd this person guilty. | am
simply acquitting the defendant as a matter of law.” But as Ariens points out, “this is very unusual
because of the double jeopardy provision. Once the judge does that you can't try the defendant
again. And remember that the judge is an elected fgure. If the judge does that contrary to the
members of the community, he's not going to get re-elected.” Indeed, the intense backlash that
Carroll experienced after he wrote Governor Roberts may well have been the motivating factor in
his January 1881 decision not to seek re-election.?

Although Roberts's actions on behalf of Krebs and Preston generated considerable
controversy at the time, if one examines the governor’'s record on commutations and pardons
during his tenure, it is clear he followed an established pattern of executive clemency typical
for the period. While he was governor, Roberts commuted ten murder-in-the-frst-degree death
sentences, includingthose of Krebs and Preston, tolife in prison. He also pardoned ten life sentences
for murder. Never once did he take the full step of pardoning someone convicted of murder in
the frst degree who had been sentenced to death. There was always a two-step process: death to
life in prison, and life in prison to pardon. Many of those serving life sentences for murder were
not pardoned by Roberts until they had served ten to twenty years and had clearly demonstrated
good behavior and a record of rehabilitation.?®

Following their commutations, Krebs and Preston languished in the state prison system for
years, all the while insisting they were innocent. Their pleas fell on deaf ears. Finally, in 1893 Texas
Governor James Hogg ordered the Board of Pardon Advisors to review their cases. The advisors,
Judge L. D. Brooks and former governor Francis Lubbock, believed that Krebs was largely convicted

Preston Case File No. 614/971, Box 323, Cooke County District Court, Criminal Cases; Gov. O. M. Roberts’s reasons
for commuting Krebs's and Preston’s sentences, April 24, 1880, Krebs and Preston Executive Clemency File, Texas
Secretary of State, TSLAC (KPCF). Regarding commutations and pardons, the Texas legislature created the Texas
Board of Pardon Advisors in 1893 to help the governor manage the increasing number of applications for executive
clemency. The board made recommendations to the governor, but up until 1936, the governor had sole discretion
in the awarding of executive clemency. After much controversy about pardon abuses by several governors, voters
in 1936 amended the state constitution, stripping the governor of this power and giving it to the Texas Board of
Pardons and Paroles, a politically independent body. See TSLAC, “Pardons and Paroles,” https://www.tsl.texas.
gov/exhibits/prisons/inquiry/pardons.html (accessed February 4, 2019); Stuart A. MacCorkle, “Pardoning Power in
Texas,” Southwestern Social Science Quarterly 15, no. 3 (December 1934), 219; Texas Board of Pardons and Paroles,
Handbook on Parole, Mandatory Supervision, and Executive Clemency (Austin: Texas Board of Pardons and Paroles,
1978), 5; Yen Bui and Jeanette L. Jordan, “Amnesty and Pardon,” Encyclopedia of Criminology and Criminal Justice,
January 2014, https://onlinelibrary.wiley.com/doi/full/10.1002/9781118517383.wbeccj056 (accessed February. 4,
2019).

24 Michael Ariens, interview with author; Aragorn Storm Miller, “Joseph Alexander Carroll,” in Handbook of Texas
Online, https://tshaonline.org/handbook/online/articles/fcafd (accessed August 9, 2018); “The Exchange National
Bank of Denton, Texas,” in The History of Denton County, Texas, http://www.dentonhistory.net/page93/ (accessed
August 10, 2018). After leaving the bench, Joseph Alexander Carroll became president of the Exchange National
Bank in Denton, TX. He served as president from 1881 until his death in October 1891.

% Governor Oran Milo Roberts Pardon Register, Microflm Rolls 12 and 15, Executive Record Books, 1835-1917,
TSLAC.
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on the dying declarations of Selena England. In the years since
the trials, new evidence cast doubt on Selena’s reputation for
veracity. Brooks and Lubbock also criticized Matlock's methods,
saying that the young county attorney had placed too much
importance upon the three sets of tracks he had found leading
from the England home toward the Krebs cabin.?®

The advisors acknowledged that criminals sometimes did
stupid things that later incriminated them, but it was nonetheless
hard to believe that if Krebs, Preston, and Aaron Taylor were
indeed the murderers, they would be stupid enough to walk
straight back to the Krebs home through recently plowed felds,
leaving their tracks for all to see. Brooks and Lubbock ofered

an alternative scenario. One
of the killers knew that both
Selena and her daughter Susie suspected Krebs of being the
man who pursued them fring his pistol, because Susie had called
out Krebs's name repeatedly during the pursuit. The murderers
may have deliberately tried to cast further suspicion on Krebs by
walking directly from the England home across the plowed felds
toward the Krebs home.?”

Governor James Hogg

Brooks and Lubbock also noted it was signifcant that
the murderers did not kill Selena. If Ben Krebs were one of her
attackers, why would he not have fnished her oT, silencing her
forever, instead of just wounding her, leaving her alive to identify
him as her murderer? It was plausible the killers deliberately

Governor Francis Lubbock chose not to kill her so that she would implicate Krebs and thus

divert suspicion from them. That Krebs would leave Selena to

identify him then head straight home across freshly turned earth, leaving a clear, incriminating trail

seemed doubly ludicrous. The advisors asked, “Does this conduct comport with our knowledge

and observation of criminals trying to hide the evidence of their crime, . . . or rather, is it not fatly
contra to all our knowledge and observation on the subject?"?®

After pointing out how ridiculous such a scenario was, Brooks and Lubbock then zeroed in
on a more likely explanation: that the killers wanted to frame Krebs for the murders. Common
sense dictated that if Krebs, Preston, and Taylor had been the guilty parties, they would have taken
a far diferent, more discreet route when returning to the Krebs home, and would have been more
careful of leaving incriminating footprints. The advisors next addressed the nature of the ofense,
a “wholesale indiscriminate and cowardly butchery of an inofensive, helpless family, [a crime
that was] . . . well calculated to arouse and did arouse even to frenzy, the righteous indignation
of that outraged community to the degree of intensity that the people, in their eagerness and

% Brooks and Lubbock to Hogg, December 23, 1893, KPCF.
27 Brooks and Lubbock to Hogg, December 23, 1893, KPCF.
2 Brooks and Lubbock to Hogg, December 23, 1893, KPCF.
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determination to punish the perpetrators of that appalling crime, were incapable of considering
dispassionately the facts and circumstances that seemed to them at the time to point to these
men as the guilty perpetrators of this great crime.”?®

Brooks and Lubbock noted that it was common in the heat of the moment for individuals
to jettison a calm and rational perspective and jump to conclusions, seizing upon convenient facts
that appeared incriminating while ignoring other equally valid evidence that might exonerate a
suspect. People see what they want to see. Often in a rush to judgment, suspicion is focused
on innocent parties, allowing the guilty to escape justice. The advisors concluded, “There existed
against these men at the time of their trials such an infamed state of passion and prejudice as to
make it impossible for them to have a fair and impartial trial.”°

In addition to the pardon board's review, Governor Hogg authorized an independent
investigation of the case which unearthed some startling new discoveries. An a¥davit to Hogg
from Louis Fisch, a well-respected longtime resident of Montague County, contained several
important revelations. In his statement, Fisch said it was paramount that several examples of
the “old prejudice or as | may term it, rascality of old, may be brought to light.” Vital evidence
was suppressed during the trials and several individuals, fearful of violent retribution, refused to
testify because “of the excited and prejudiced feeling then existing . . . [among] county o¥cials and
other citizens of this county against said Krebs and Preston.”!

Fisch next leveled a serious accusation against Montague County Attorney Avery Lenoir
Matlock. He said that when Matlock and Sherif Lee Perkins arrested Krebs, Preston, and Taylor,
Fisch thought the trio was innocent. He ofered to help Matlock prove this. Fisch stated, “My services
were contemptuously refused by Hon. A. L. Matlock with the reply, ‘Fisch we've got the party we
want and don’'t want any others and if you speak in favor or in any way try to get them clear, | will get
the Vigilantes (then operating in our county) to attend to you.” A fne county attorney and a very fne
champion of democracy!” (emphasis in original). Here, then, is the county attorney, sworn to uphold
the laws of Texas, allegedly admitting to Fisch that he actively cooperated with a group of vigilantes
in Montague County and threatening to have Fisch lynched by these vigilantes if he interfered.*

Concluding his a®Fdavit, Fisch said, “I will state again that the feeling in this county against. . .
Krebs and Preston was vindictive and bitter without cause and that it was very unsafe for a person
to utter one word in favor or about . . . Krebs and Preston, as in fact at those times our county was
infested with cutthroats on one hand and vigilantes on the other and intimidating, unscrupulous
oFcers of the peace between, so that the timid and law-abiding citizen had to take the background.”
Considering these circumstances, it was inevitable that Krebs, Preston, and Taylor were convicted.
They never stood a chance of receiving fair and impartial trials. On November 28, 1894, after two
years of considering the case, Governor Hogg pardoned Ben Krebs and James Preston.*

20 Brooks and Lubbock to Hogg, December 23, 1893, KPCF.

%0 Brooks and Lubbock to Hogg, December 23, 1893, KPCF.

31 Louis Fred Fisch AFdavit, Montague, TX, October 23, 1894 (quotations), KPCF; Douglass to Hogg, October 30, 1894, KPCF.
82 Louis Fred Fisch A¥davit, October 23, 1894, KPCF.

%3 Louis Fred Fisch A¥davit, October 23, 1894, KPCF; Gov. James S. Hogg, Ben Krebs and James Preston Pardon,
Austin, TX, November 28, 1894, KPCF.
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Ultimately, when considering who the guilty parties in the England family murders were,
we are left with a wide divergence of opinion. Some attorneys who prosecuted the case were
immovable in their declarations of Ben Krebs'’s, James Preston’s, and Aaron Taylor’s guilt. Others
were just as strongly persuaded of their innocence and pointed to three other suspects that were
later identifed. A third group, including Governors Roberts and Hogg, largely believed Krebs,
Preston, and Taylor to be innocent, but were never completely sure.

While some doubts linger, one thing is certain. No matter one’s perspective on the England
murder case, it was both a human tragedy and a miscarriage of justice. The legal aftermath involved
fve Texas governors, fve trials at Montague and Gainesville, and fve appeals to the Texas Court
of Appeals. For anyone interested in Texas and its legal history, Murder in Montague presents a

realistic, unfinching portrait of a Lone Star criminal justice system in transition following the Civil
War.
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From Litchfeld to Lone Star:

America’s First Law School and Its Impact on Early Texas

By Hon. John G. Browning

House of Tapping Reeve, founder of the first American law school, a National Historic Landmark, in 2010.

I. INTRODUCTION

he true birthplace of American legal education is not some ivy-covered building
Tat a prestigious, instantly recognizable name like Harvard or Yale. Instead, it is an
unassuming, 20 X 22-foot single story colonial building in Litchfeld, Connecticut. The
Litchfeld Law School, founded in 1774 by attorney, judge, and law professor Tapping
Reeve, educated more than a thousand aspiring lawyers before it closed in 1833. It was
arguably America’s frstlaw school.! Acontemporary observer called Litchfeld a “nursery of

1 In 1966, the Tapping Reeve House and Law School became registered national historic landmarks. In the citation,
the National Park Service recognized Litchfeld as the frst law school in the nation. The College of William and Mary
disputed that claim, pointing to George Wythe's 1779 appointment as a professor of law at the college, and arguing
that Litchfeld began not with Tapping Reeve's instruction of Aaron Burr in 1774, but with the opening of a building
not his home in 1784. The Park Service later amended its citation to describe Litchfeld as “the frst in the United
States not associated with a college or university.”




eminent men,” and indeed its infuence during its short existence is virtually unparalleled.

Among its alumni were two U.S. Vice Presidents (Aaron Burr and John C. Calhoun); 28 U.S.

Senators; 100 members of the U.S. House of Representatives; 6 Cabinet members; 3 U.S.

Supreme Court Justices; 15 governors; 15 chief justices of state supreme courts; and many
others who distinguished themselves in politics, the legal
profession, and business.® Litchfeld was notable not only
for its innovative curriculum, but for creating “a nationally
expansive network of advice, information, and patronage,”
and for “bringing elites together across state, regional,
and sometimes partisan lines, expanding the networks of
students and their families in new ways.”

While some scholars have noted Litchfeld's success
and infuence on a national level (although the majority of its
students came from New England and the rest of the northeast,
more than 25 percent of Litchfeld’'s alumni came from southern
states), no one has yet examined the infuence of those

Judge Tapping Reeve Litchfeld-educated lawyers who eventually emigrated to what
would become Texas. This article seeks to address this gap in
the scholarship. But before we look at those Litchfeld alumni
who made their way to Texas and played a part in shaping that
early Republic, let's frst briefy examine what made Litchfeld a
precursor to modern American legal education.

During the 18th century (and well into the 19th century),
most lawyers received their legal education through “reading
the law” while apprenticing with a local attorney. After studying
in a law oFce for periods of time that varied from a year and
a half to three years, the aspiring attorney would then present
himself to a local judge for an examination to gain admission to
the bar. In 1774, Princeton graduate and Connecticut attorney
Tapping Reeve began training his frst apprentice (who was
also his brother-in-law) Aaron Burr. Despite Burr's studies being
interrupted by service in the American Revolution, Reeve soon developed a reputation as a very
efective teacher. As demand for his services grew, in 1784 Reeve built a one-room schoolhouse in
which he could conduct more formal lectures.> When he began serving as a judge for the Superior
Court of Connecticut (what we would now call a Supreme Court), Reeve took on a protégé, James

Aaron Burr

2 Mansfeld Edward Deering, Personal Memories, Social, Political, and Literary: With Sketches of Many Noted People,
1803-1843, 124-25 (1879).

¢ David R. Papke, “America’s First Law School,” Marquette U. L. School Blog (Sept. 5, 2016), https://law.marguette.edu/
facultyblog/2016/09/americas-frst-law-school.

4 Mark Boonshoft, “The Litchfeld Network: Education, Social Capital, and the Rise and Fall of a Political Dynasty,
1784-1833,” 34:4 . Early Republic 563, 570 (Winter 2014).

5 Paul DeForest Hicks, The Litchfeld Law School: Guiding the New Nation,12 (2019).
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Gould, to help himin running the Litchfeld Law School. As Reeve’s
health declined after he lost his position as Chief Justice of the
Connecticut Supreme Court (Reeve would retire from teaching
in 1820, and passed away in 1823), Gould became the primary
lecturer for the school. However, with enrollment declining
since Reeve's departure and with universities like Harvard and
the University of Virginia adding law courses, the Litchfeld Law
School ultimately closed its doors in 1833.°

What made Reeve’s approach to legal instruction what one
editor of a contemporary law journal called “the most perfect
of its kind, of any that has ever yet been established”?’ In 1823,
Yale president Timothy Dwight summed up Tapping Reeve's
innovative approach: James Gould
Law here is taught as a science, and not merely nor principally as a mechanical
business; not as a collection of loose, independent fragments, but as a regular,
well-compacted system. At the same time the students are taught the practice by
being actually employed in it. A [moot] court is constituted; actions are brought and
conducted through a regular process; questions are raised; and the students become
advocates in form. Students resort to this school from every part of the American
Union.?

Reeve sought to create a course of study that was
intellectually rewarding while at the same time professionally
practical, and one which could be economical for students when
compared to a typical law o¥ce apprenticeship. His curriculum
was based on a series of lectures delivered by William Blackstone
at Oxford, and was designed to be completed in fourteen months
(some students, however, stayed for shorter or longer periods of
time). As of the 1820s, students paid $100 for the frst year and
$60 for the second.® The lectures examined the common law
from a national perspective and were updated as legal principles
evolved. Students took detailed notes during lectures, which they
later copied and had bound into leather volumes. One student
described a typical day:

Timothy Dwight
At nine o'clock we students walked to the lecture-room, with our note-books under
our arms. We had desks, with pen and ink, to record the important principles and
authorities. The practice [of the professor] was to read the principle from his own
manuscript twice distinctly, pausing between, and repeating in the same manner

5 1lbid., 204.

7 James Gould, “Law School at LitchFeld” (Editor’'s Introduction), Boonshoft, “The Litchfeld Network,” 569.
8 Timothy Dwight, IV Travels in New England and New York, 295 (1823).

9 Hicks, The Litchfeld Law School, 13.




the leading cases. Then we had time to note down the principle and cases . . . After
the lecture we had access to a law library to consult authorities. The lecture and
references took about two hours. Those of us who were in earnest, of whom | was
one, immediately returned home, and copied out into our lecture-books all the
principles and cases.®

The curriculum was organized into thirteen main divisions, with subjects including
contracts, real property, domestic relations, “municipal law,” and criminal law (constitutional law
was later added but considered a minor subject). Strategically, Reeve and Gould chose not to
publish their lectures, so as to keep students incentivized to pay tuition and attend class. And
the notebooks kept by students would prove valuable in practice, essentially becoming a kind of
practice manual at a time when relatively few legal treatises and reports existed.

In addition to their times attending lectures, transcribing notes, and reading law books,
LitchTeld featured weekly moot court competitions as well, allowing students the opportunity to
apply their knowledge of the legal principles they covered in lectures to actual fact patterns and
thus demonstrate their analytical and advocacy skills.** Students also had opportunities to attend
actual court sessions at the nearby courthouse in Litchfeld, where they could see Reeve, Gould,
and other leading members of the bar in action. When Reeve was on the bench, students could
also observe and learn.

Litchfeld's formalized curriculum and national perspective, well-developed law library, and
organized pre-professional activities like moot court helped it attract a geographically diverse and
intellectually accomplished student body. As Harvard Law School professor Joel Parker would later
remark in 1871,

Probably no law school has had—perhaps | may add never will have—so great a
proportion of distinguished men on its catalogue, if for no other reason, because
attendance upon a Law School was then the rare exception, an advantage obtained
in general only by very ambitious young men.*?

Despite Litchfeld's achievements and infuence, change was inevitable. It was hastened
not just by Tapping Reeve's retirement, but also by competition. By the mid-1820s, students had
more options for legal education, as both Harvard and Yale ofered a law curriculum similar to
Litchfeld's. The University of Virginia had established a “department” of law in 1819, creating an
alternative for the Southerners who had comprised a signifcant percentage of Litchfeld's student
body. And with Litchfeld alumni helping to found the Cincinnati Law School in 1833, students in
the Ohio Valley and points further west had an alternative. Another factor for Litchfeld's decline
was increased proliferation of legal treatises and printed court reporters beginning in the late
1820s and early 1830s. Finally, for many aspiring lawyers, the traditional path of an apprenticeship
simply made more economic sense and ofered the opportunity for becoming socialized into the
culture of the local bar where they would be practicing.

10 Deering, Personal Memories, 127-28.
11 Hicks, The Litchfeld Law School, 40-49.
12 Joel Parker, The Law School of Harvard College 8 (1871).
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Lacking the resources and support that a®Fliation with a university would have provided,
and without any succession plan that extended beyond Tapping Reeve and his protégé James
Gould, Litchfeld shut down in 1833. However, its mark upon the American legal profession as well
as politics had been indelibly etched, and as we shall see, its alumni would even have an impact
on the birth of the Republic of Texas.

Il. GONE TO TEXAS

As it was for so many others from all walks of life, the territory that would become Texas
represented a land of unparalleled opportunity for the handful of Litchfeld law graduates who
chose to seek their fortune out west.®® For Stephen Cleaveland of Vermont, Texas was a means
of long-distance enrichment. Cleaveland, born in 1792 to a blacksmith/Revolutionary War veteran
also named Stephen and his wife Hannah (Huntingdon) Cleaveland, fought in the War of 1812.
Cleaveland attended Litchfeld in 1816 and 1817 before apprenticing with Judge George Bloom of
Poughkeepsie, New York. By 1818, Judge Bloom and the young lawyer from Vermont had formed
a partnership.

The frm prospered and its clientele eventually included the governor of New York, a Vice
President of the United States, and a U.S. Supreme Court Justice. By 1830, Cleaveland's ventures
had expanded to include journalism, and he became the owner and editor of the Poughkeepsie
Gazette. But Cleaveland saw that the real money was to be made in land speculation, particularly
in Texas. In 1834, Cleaveland and several partners!* organized the Trinity Land Company, a
venture aimed at colonizing an area near the Trinity River. With the help of their land agent—Sam
Houston—Cleaveland and his partners acquired 142 leagues of land (approximately 620,000 acres)
from the Mexican government.’® Cleaveland and his partners then sold certifcates to individual
subscribers. These “scrips” entitled the bearer to take possession of an undefned parcel of land.
The result was a bubble that enriched Cleaveland and his fellow organizers of the Trinity Land
Company, as prospective settlers anticipated a rise in land value if Texas were to someday gain its
independence.

As it turns out, Cleaveland was wise not to personally join the expedition of those subscribers
who purchased parcels from the Trinity Land Company. On May 28, 1834, a party of seventy-two
men, women, and children sailed from New York to Galveston Bay on the small schooner Climax.
After landing at Anahuac, the colonists journeyed over a hundred miles inland up the Trinity to
what is now Polk County in search of their future farming tracts. Disease, coastal fevers, and
other dangers of the arduous trek exacted a fearsome toll, and by fall, only nine of the would-be
pioneers survived.'®

1 Alumni information and geographical data is based on the Litchfeld Historical Society's Litchfeld Ledger, which
permits researchers to “browse students by name; dates of attendance; hometown; later residence(s); or
profession.” It contains information on 936 individuals.

14 These partners included Gilbert Thompson, James Prentiss, Henry Bowdoin Prentiss, and James’ son, James Henry
Prentiss. Andreas V. Reichstein, Rise of the Lone Star: The Making of Texas (Jeanne R. Wilson, trans. 1989); Margaret
S. Henson, Trinity Land Company, Handbook of Texas Online., https://www.tshaonline.org/handbook/entries/trinity-
land-company.

15 Hicks, The Litchfeld Law School, 141.

16 1bid., 142.
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James Prentiss and other investors made claims under the terms of the Convention of
1839 between Mexico and the United States to settle debts owed to residents of each nation for
property injuries due to governmental action. It is unclear whether Cleaveland was a party to this,
but in 1841, Prentiss retained attorney Richard S. Coxe to present an infated claim for $1,315,416
for attempting to place 125 people on the 142 leagues of land. Although that claim was denied, in
1851 a diferent commission awarded the sum of $63,559. Stephen Cleaveland, however, never
saw any of that money. On January 3, 1847, he died in Poughkeepsie, New York—never having set
foot in Texas.

For other Litchfeld law graduates who did make it to Texas, the hazards of the frontier were
very real, indeed. Epaphras Wells Bull of New Milford, Connecticut attended Litchfeld just as his
father had, completing his studies in 1826 at the age of 21. By age twenty-fve, wanderlust led him
to leave his Connecticut law practice and head south. Although it is unclear when Bull arrived in
Texas, it is known when his days ended. According to Litchfeld’'s alumni records, Bull was killed by
Native Americans there in 1840.

Eli Harris Baxter, Sr. took
a more circuitous path to Texas,
but left more of alegacy. Bornin
Georgiain 1799, Baxter attended
the Litchfeld Law School in 1818
before returning to his home
state and embarking upon a
legal career. He also entered
politics, serving in the Georgia
House of Representatives in
1823-1824, and in the Georgia
Senate from 1832 to 1834.
Baxter married Julia Richardson,
and in 1837, they had a son,
Eli Harris Baxter, Jr. The senior
Baxter later became a judge, serving on the Northern Circuit Court of Georgia from 1849 to 1853.
He returned to politics after leaving the judiciary, resuming his seat in the Georgia Senate from
1855 to 1856. His son Eli entered the U.S. Military Academy at West Point in 1853, but left after a
year and later enrolled in law school at the University of Virginia.

Eli Harris Baxter, Sr. Eli Harris Baxter, Jr.

By 1857, both father and son had decided to move to Texas. They purchased a plantation
in Cherokee County. In 1858, Eli Harris Baxter, Jr. established a law practice in Marshall (Harrison
County).®® The following year, he won election to the state legislature. Baxter was initially against
secession from the Union, but after the decision to secede had been made, he swore loyalty to
the Confederacy. After continuing his service in the legislature in 1861, Baxter accepted a captain’s
commission with the 28™" Texas Cavalry in May 1862.

17 Epaphras Wells Bull, “Litchfeld Ledger,” Litchfeld Historical Society, https://ledger.litchfeldhistoricalsociety.org/
ledger/students/461.

18 Aragorn Storm Miller, “Eli Harris Baxter, Jr. (1837-1868),” HanpBook oF Texas ONLINE, https://www.tshaonline.org/
handbook/entries/baxter-eli-harris-jr.

67



https://ledger.litchfieldhistoricalsociety.org/ledger/students/461
https://ledger.litchfieldhistoricalsociety.org/ledger/students/461
https://www.tshaonline.org/handbook/entries/baxter-eli-harris-jr
https://www.tshaonline.org/handbook/entries/baxter-eli-harris-jr

Baxter rose to the rank of colonel and soon took command of the regiment. He commanded
the 28t Cavalry for the duration of the war, seeing action in Texas, Arkansas, and Louisiana. After
the unit's surrender in Austin in May 1865, Baxter moved to Houston and resumed the practice of
law. Earlier that year, in January, Baxter, Sr. passed away at the age of sixty-six. Eli Harris Baxter,
Jr. would not be so long-lived; in December 1868, Baxter died in Belleville at the age of thirty-one.
He is buried at Glenwood Cemetery in Houston.

Eli Harris Baxter, Sr. used his Litchfeld education as a springboard to a distinguished legal
and judicial career in Georgia. In the twilight of his career, and at the dawn of his son’s, Baxter
moved to Texas. There, in a career cut short by war and an early death, Eli Harris Baxter, Jr. followed
in his father’s footsteps as both a lawyer and legislator.

1. HORATIO BIGELOW, THE LONG EXPEDITION, AND THE FIRST TEXAS REPUBLIC

On May 30, 1790, Abraham Bigelow and his wife Hepsibeh welcomed the birth of a son,
Horatio. Young Horatio was aforded every privilege, spending his prep school days at Exeter
before graduating from Harvard in 1809. He went on to complete his legal studies at Litchfeld in
1810.In 1812, Bigelow married Anna Maria Ripley, with whom he would have two children. Despite
his legal education, Bigelow eschewed the practice of law for a career in journalism. In 1813, he
became editor of The Boston Daily Advertiser, the frst successful daily newspaper in Boston.*®

Butin 1816, tragedy struck. Anna Bigelow died, and the young widower was left emotionally
adrift, with two children to raise. Despondent, Bigelow relocated his family to New York. There,
from 1817 to early 1819, he worked with Orville Holley editing the American Monthly Magazine and
Critical Review. Soon, however, the restless Bigelow found a new challenge as he joined the latest
in a series of “Flibustering” expeditions to Texas—the Long Expedition.

Beginning in 1800, various groups of Americans attempted “flibustering,” or freebooting,
expeditions into Texas to seize land. The United States and Spain attempted to end these bloody
clashes with the negotiation of the Adams-Onis Treaty in 1819, which fnally settled the border
between the United States and Spanish Texas. However, there were still many who were displeased
with the treaty, viewing it as a concession to the wishes of a foreign power. Natchez, Mississippi was
a hotbed for those opposed to the treaty, and there a group formed that would mount one last
flibustering campaign—the short-lived “Long Expedition” that would set up a “Republic of Texas.”®

The expedition was led by Dr. James Long, a Natchez doctor and merchant who was married
to the niece of General James Wilkinson (who had been involved with previous border disputes
between the United States and Spain). Financed with the aid of subscriptions promising a league
of Texas land to each soldier, the expedition initially attracted about two hundred recruits. An
advance force of 120 men led by Eli Harris arrived in Nacogdoches after crossing the Sabine
River on June 8, 1819. Long arrived on June 21 with another eighty men; the ragtag force would
eventually total roughly three hundred soldiers.

1% Horatio Bigelow, “Litchfeld Ledger,” Litchfeld Historical Society, https://ledger.litchfeldhistoricalsociety.org/ledger/
students/297.

20 See, e.g., John Henry Brown, Long's Expedition (1930); Harris Gaylord Warren, The Sword Was Their Passport: A History
of American Filibustering in the Mexican Revolution (1943).
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Under Long's leadership, the flibustering Americans
based in Nacogdoches declared an independent “Republic
of Texas” on June 23, 1819.2* Long formed a provisional
government with himself as President and Commander
of the Army, aided by a “Supreme Council” of advisers.
This “Supreme Council” included José Bernardo Gutiérrez
de Lara (a veteran revolutionary who had previously
commanded the Republican Army of the North); Vicente

Flag of the Long Expedition Tarin (another anti-Spanish resistance leader in Texas);

Stephen Barber; John G. Burnet; Hamilton Cook; J. Child;

Pedro Procella; W.W. Walker; Peter Samuel Davenport (a wealthy partner in the trading cartel

that held a Spanish-sanctioned monopoly on trade with Texas Native American tribes, and who

had also been the chief quartermaster of an earlier flibuster, the Gutiérrez-Magee expedition);

and Dr. John Sibley, the longtime U.S. Indian agent in the region whose correspondence with
Thomas Jeferson helped shape U.S. government policy regarding Texas.??

The“Supreme Council”alsoincluded the Litchfeld-trained Horatio Bigelow, a newspaperman
now seeking his fortune in Texas. The extent of the role played by Bigelow is unclear, although he
was an original signatory to the fedgling government’s Declaration of Independence. He also took
part in the Supreme Council’s vote to award ten parcels of land to each private in Long's “army”
and to sell other parcels of land. Perhaps the most signifcant contribution Bigelow made was
to publish the Nacogdoches Texas Republican, believed to be the earliest newspaper established
in Texas.? It began publishing on August 14, 1819, but the newspaper was short-lived; it ceased
publication sometime in September. Indeed, no copies of this newspaper survive, and historical
knowledge of it is limited to records and accounts from contemporary New Orleans and St.
Louis newspapers. In its brief existence, the Nacogdoches Texas
Republican and its editor Horatio Bigelow performed a vital role
for the infant “Republic of Texas.” It conveyed the amounts of
land available and the pay ofered to those willing to serve in
Long's army, along with vivid descriptions of Texas life, natural
resources, terrain, and wildlife.

Long's “Republic of Texas,” like Bigelow's newspaper, was
short-lived. Long had grandiose plans and traveled to Galveston
in hope of enlisting military and naval support from pirate leader
Jean Lafte. LaFte’s reaction was lukewarm at best, even though
the Supreme Council, on October 8, 1819, proclaimed La¥te the
“governor” of GalvestonIsland. The Council also declared Galveston
a port of entry and authorized the construction of a fort at Point
Bolivar.>* However, without the tangible support he'd sought Jean Laffite

21 Wallace L. McKeehan, “Last Filibuster into Spanish Texas—Dr. Colonel James Long,” Sons of Dewitt Colony, Tex.;
http://www.sonsofdewittcolony.org/Spain3.htm.
2 |bid.

2 See, e.g., Joe B. Fuantz, Newspapers of the Republic of Texas (unpublished master's thesis, University of Texas, 1940);
Marilyn M. Sibley, Lone Stars and State Gazettes: Texas Newspapers Before the Civil War (1983).

24 Brown, Long's Expedition, 182.
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from La¥te, Long had little choice but to divide his forces as they
foraged for food. By late September, Spanish Governor Antonio
Maria Martinez sent fve hundred men under the command of
Colonel Ignacio Pérez to drive the Americans out. The Spanish
column moved slowly, destroying small outposts of Long’s forces
on the Brazos and Trinity rivers and scattering or capturing the
survivors. Pérez and his soldiers pressed on inexorably, reaching
Nacogdoches on October 28, 1819, and driving the American
would-be colonists from east Texas by the end of November.
Pérez followed a “scorched earth” strategy, destroying all traces
of settlement. According to one of Pérez's reports, “| burned 30
habitations . . . They left large crops of corn, potatoes, pumpkins,
and various other vegetables, gangs of hogs, and focks of fowls . .
. | left nothing which might possibly serve in [the] future.”?®

Long fed to New Orleans, desperate for help and support.
In New Orleans, Long and his Supreme Council lured former U.S.
Army General Eleazar W. Ripley out of retirement with the promise
of being named the Republic’'s new president and commander-
in-chief. Ripley apparently went to work with the pen rather than
the sword, drawing up detailed plans for trade, manufacturing,
agriculture, roads, bridges, canals, and even culture. However,
Ripley never came to Texas (his son did, eventually fghting for
Texas independence and dying in the Goliad Massacre in 1836).
Long was also introduced to others resisting Spanish rule, including
people like José Felix Trespalacios, Ben Milam, and John Austin.?®

Long established a base of operations at Point Bolivar
near Galveston. In 1820, he made another change in the aspiring
republic’s leadership, naming José Trespalacios (then exiled in
Cuba) president of the Republic of Texas and Bernardo Gutiérrez
vice president. Long's relationship with Trespalacios did not last,
however. Long and a force of ffty-two men sailed to Matagorda
Bay and traveled inland, capturing La Bahia (Goliad) in the
fall of 1821. There, Long learned that Mexico had declared its
independence from Spain. Long’s victory at La Bahia was short-
lived; within a matter of days, he and his men were captured by
Spanish forces under the command of Colonel Pérez.

After being marched to San Antonio as prisoners, Long and
his men were eventually transferred to Mexico City. There, they
were held captive for six months, as Emperor Agustin de Iturbide
assumed control of Mexico after signing the Treaty of Cordoba on

25 McKeehan, “Last Filibuster,” 21.
26 |bid.
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August 24, 1821, and formalizing Mexico’s independence from Spain. Long, however was shot and
killed by a Mexican guard under unusual circumstances (o¥cial Mexican government accounts
call the shooting accidental, but some evidence points to the involvement of Long's former ally
Trespalacios, who had been named governor of Texas and who likely viewed Long as a threat).?’

At least one historian identifes Horatio Bigelow as a member of Long’s Goliad force who was
captured with him, imprisoned in Mexico City, and eventually released. That same source mistak-
enly claims that Bigelow returned to Nacogdoches, where by 1829 he became involved with the
publication of another early Texas newspaper, the Nacogdoches Mexican Advocate. However, there
are signifcant problems with this theory. The frst is that Horatio Bigelow's name is conspicuously
absent from a Spanish language document in the Nacogdoches Archives which lists all of those
captured at La Bahia, by name (“nombre”), rank or occupation (“empleo”) country of origin (“patria”)
and religion.?® The second problem is that the Nacogdoches Mexican Advocate, which began pub-
lishing on September 4, 1829, was actually established by Milton Slocum, identifed as “a native of
Massachusetts, but late of Louisiana, and a printer by profession,” who was twenty-six years old.?*

The third and probably most signifcant problem with the theory that Horatio Bigelow was
captured with Dr. James Long in October 1821 and later started a newspaper in 1829 is that
it's impossible. Sometime in 1820 (likely coinciding with the success of Spanish forces pushing
members of the Long Expedition out), Bigelow moved to New Orleans, where he published The
Literary and Political Register. According to Litchfeld alumni records and other sources, Bigelow
remained in New Orleans until his death in March 1824.3°

The failure of the Long Expedition signaled the end of the flibustering era in Texas history.
The feeting creation of a “Republic of Texas” in 1819 has been relegated to the dustbin of history,
as historical scrutiny of the birth of Texas has been largely devoted to Mexican control over the
colonization eforts and the success of Moses Austin and his son Stephen in using the empresario
system to establish the frst successful Anglo American colony in Texas. The contributions of
Horatio Bigelow, Harvard graduate and a Litchfeld-trained lawyer, transcend his participation
as a member of Long's “Supreme Council” and his scrawled signature on a “Declaration of
Independence” that is a pale harbinger of the document that Texas' founders would sign at
Washington-on-the-Brazos in March 1836. Bigelow's place in state history as the frst to publish a
newspaper in Texas is secure, and worthy of greater recognition.

IV. HERMAN B. MAYO AND THE FREDONIAN REBELLION
Horatio Bigelow was not the only Litchfeld graduate to help ignite the spark of Texas

independence. Herman B. Mayo was born in South Carolina in 1804, but shortly thereafter his
parents relocated to the north. Mayo received most of his education in Philadelphia, but deciding

27 |bid.

28 “Lista delos Yndividuos Aprehendidos en la Plaza de la Bahia, g. se riudieron a discrecion despues de veinte y
quatro horns de fuego a las 11 del dia 9 de Octobre de 1821,” Nacogdoches Archives Transcripts, Tex. St. Library &
Archives (James Long Expedition List, Oct. 9, 1821).

2 Eugene C. Barker, “Notes on Early Texas Newspapers, 1819-1836,” 21:2 Southwestern Hist. Quarterly 129-30 (Oct.
1917).

%0 Horatio Bigelow, “Litchfeld Ledger,” ; see also New Orleans: A Literary History (T.R. Johnson ed. 2019).
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to make the law his career, he then attended the Litchfeld Law School. While the records are
unclear as to his specifc dates of attendance (one introduction says he may have begun his studies
at the age of thirteen, which seems doubtful), we do know that he completed his studies in 1821.%

After Litchfeld, Mayo returned to Philadelphia to practice with a prominent attorney (and
future Congressman) Horace Binney. But Mayo soon moved on, relocating to New Orleans to study
the civil code. His two years of practice in Louisiana were so fruitful that he was appointed as judge
of a local state court. However, due to declining health, Mayo decided to leave both his judicial
oFce and the state itself, and so he moved to Texas in 1825, either together with his brother John
Mayo or joining him there.3?

Texas would prove life-changing for the young Litchfeld-
educated lawyer. There he met the woman who became his
wife, Elizabeth Turner Edwards. Elizabeth's father was Haden
Edwards, an empresario who had received a land grant from the
Mexican government on April 15, 1825. The boundaries of his
grant included “south to within ten leagues of the Gulf of Mexico,
east to twenty leagues west of the Sabine River, ffteen leagues
north of Nacogdoches, and west to the Navasota River.”? While
the land was attractive to settlers, to the north were Cherokee
Indians displaced from their ancestral lands in the southeastern
United States. Along the grant’'s southwest border was Stephen F.
Austin’'s colony. The contract with the Mexican government called
for Edwards to organize a militia, personally settle at least one Horace Binney
hundred families before petitioning the government for a land
commission to distribute land titles, and to respect all existing
land titles and governmental positions.®* This included the
elected alcalde and ayuntamiento in Nacogdoches. Per additional
terms of the contract, Edwards stood to proft considerably if he
were able to introduce eight hundred families. He would have
received 184,320 acres of land, as well as roughly $440,000 in
administrative fees—a potential proft of over $1.3 million. To
realize this incentive, however, Edwards had to achieve this eight
hundred family milestone within six years.*

From the beginning, Edwards experienced problems with
his land grant, including tensions with the alcalde in Nacogdoches
and questions about land ownership within the granted area.
Concerned that the alcalde of Nacogdoches, Luis Procela, and its Haden Edwards

%1 Herman B. Mayo, “Litchfeld Ledger,” Litchfeld Historical Society, https://ledger.litchfeldhistoricalsociety.org/ledger/
students/7863.

%2 |bid.
33 Joe Ericson & Carolyn Ericson, Personalities on the East Texas Frontier: Brief Narratives of Their Lives and Times (1998).

3¢ Haden Edwards Colonization Contract, Apr. 15, 1825, in the Robert Bruce Blake Research Collection, Vol. XI, 23-25
(Special Collections, U. Tex. at Arlington).
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sindico (clerk) José Antonio Sepulveda, were forging land titles, Edwards sought to infuence the next
round of local elections for militia captain and alcalde. Edwards was dealt a blow when Sepulveda
was elected captain of the militia. However, in the election for alcalde, Edwards’ handpicked
choice, Chichester Chaplin (an Irish immigrant married to another of Edwards’ daughters) won
a disputed (and possibly rigged) election over Samuel Norris. Both candidates claimed victory,
though Chaplin moved quickly to take control of the oFce and the town archives. In reality, many
of the votes cast for Chaplin were by recent settlers who were not yet eligible to vote, and Edwards
lacked the legal authority to call an election for a new alcalde.®®

Chaplin’'s election was overturned by Mexican authorities and Norris was installed as
alcalde.®” On March 3, 1826, Edwards—determined to do something about at least one of the
recent elections—called for a new election of the captain of the militia, hoping to oust Sepulveda.=®
At the same time, friction continued to escalate as Edwards and Norris continued to clash over
the resolution of land ownership disputes. The bitter dispute eventually reached Victor Blanco,
governor of the state of Coahuila y Tejas. Swayed by Norris’ reports blaming Edwards for the
unrest and accusing Edwards of fomenting revolution against Mexico, on October 2, 1826,
Governor Blanco informed Edwards that his contract had been cancelled and that he and his
brother Benjamin had been ordered to leave the country.®

Edwards, believing the authority he had been promised had been usurped, did not go
quietly. On November 22, 1826, a group of thirty-six armed men loyal to Edwards rode into
Nacogdoches and arrested Samuel Norris, José Antonio Sepulveda, and several others.* As a
prelude to trying Norris and Sepulveda, a “Committee of Arraignments” was formed, consisting of
Will Liyon, John Frith, and the trained lawyer and former judge, Herman B. Mayo.*! The court was
convened, with Martin Parmer serving as presiding judge, and Burrell Thompson, John S. Roberts,
William Jones, and John W. Mayo serving as the panel. Oddly, Herman Mayo—seemingly the logical
choice as judge due to his legal training and judicial experience—only served in the capacity of
“trial clerk.”*? It is quite possible that the court members were chosen more for their perceived
loyalty to Haden Edwards than any other quality, but it is still odd that the colonist arguably best
suited for the role of judge (and who was also Edwards’ son-in-law) did not play a larger role.

The charges against Norris included oppression and corruption, extortion, treachery, inciting
murder, and exceeding his authority. Sepulveda faced charges of forgery, theft, treachery, swindling,
and “possessing a character of notorious infamy.”* On November 26, the court found both men
guilty and “worthy of death,” but commuted the sentences to denying each man the ability

% Joe Ericson & Carolyn Ericson, Spoiling for a Fight: John S. Roberts and Early Nacogdoches, 34 (1989).
37 lbid., 65.

%8 Notice by Haden Edwards, Mar. 3, 1826; manuscript in the Haden Edwards Papers, Box 5, Folder 9 (East Tex.
Research Ctr., Stephen F. Austin St. U., Nacogdoches, Texas).

% Ericson & Ericson, Spoiling for a Fight, 70.

40 John Wesley Strunc, Independence, Liberty, and Justice: The Birth, Life, and Death of Haden Edwards’ Fredonian Rebellion
40 (unpublished master’s thesis, U. Tex. at Arlington, 2009).

4 lbid., 42.
42 |bid.
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to ever hold public oFce again. Joseph Durst, another Edwards ally, was temporarily appointed
alcalde. And so, the Fredonian Rebellion began—not with gunfre, but with a legal proceeding of
dubious authority. On December 16, 1826, Benjamin Edwards rode into Nacogdoches at the head
of another armed group, and raised a white and red fag while proclaiming “Independence, Liberty,
and Justice.” Believing that the best way to salvage his investment was to break with the Mexican
government that had revoked his contract, Haden Edwards declared himself commander-in-chief
of the new Republic of Fredonia. On December 21, the fedgling government signed a treaty of
alliance with the Cherokee; on behalf of the Republic of Fredonia, the treaty was signed by not
only its leader Haden Edwards, but by attorney Herman B. Mayo as well.** Stephen F. Austin was
appalled at the alliance, fnding it shocking that Edwards and his followers would “league with
barbarians and join a band of savages in a war of murder, massacre, and desolution [sic].”®

Martin Parmer Benjamin Edwards Stephen F. Austin

On December 25, 1826, the rebellious colonists issued a Declaration of Independence,
accusing the Mexican government of “repeated insults, outrages, and oppressions” directed against
“white and red immigrants from the United States.”*® Among the members of the Committee
of Independence who signed this Declaration were Cherokee leaders—a surprising and historic
development. Herman B. Mayo, Litchfeld-trained lawyer and former Louisiana judge, was also
one of the signatories.

The Mexican government wasted no time in assembling and dispatching troops. Stephen
F. Austin attempted to act as peacemaker and intermediary, urging friends in Nacogdoches to
renounce the rebellion. After a peace delegation failed, Austin realized that remaining on the
sidelines much longer could endanger the standing of other Texans in the eyes of the Mexican
authorities. On January 22, 1827, Austin issued a proclamation to his colony, accusing Edwards of
inciting the local Indians and ordering that the militia be called up to aid Mexican forces in putting
down the rebellion.*’

4 |bid., 50.

4 Stephen F. Austin to Burrell J. Thompson, Dec. 24, 1826, in The Austin Papers, Vol. 1, 1539 (Eugene C. Barker ed. 1924).
46 Joe Ericson, The Nacogdoches Story: An Informal History, 42 (2000).

47 Owen P. White, Texas: An Informal Biography,58 (1945).
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Knowing that support from outside the Nacogdoches area would be needed, Herman B.
Mayo and Benjamin Edwards embarked upon a letter-writing campaign—the 1827 equivalent
of a media blitz—seeking to rally support and arguing that the Fredonians were as justifed in
their revolt as the patriots of the American Revolution against Great Britain. And fresh from a
year marking the 50" anniversary of the Declaration of Independence, that message resonated
with some U.S. newspapers, who published some of the open letters that played on patriotic
sympathies and characterized the Mexican government as oppressive and unjust.

But close to home, the response to Edwards’ call for support was underwhelming, perhaps
due to fears of Mexican reprisal or discomfort with the alliance with Native Americans. Settlers
in other colonies, including Austin’s, adopted resolutions denouncing the Fredonian rebellion
and re-a¥rming their loyalty to the Mexican government. Shortly thereafter, Austin and others
were successful in convincing the Cherokee leaders and other Native Americans to abandon the
alliance with Edwards and the Fredonians. A force of armed settlers from the Ayish Bayou region
defeated a group of Fredonian rebels in January, taking one hundred prisoners in the process.
Realizing the Cherokee alliance had been broken, other settlers were rising up against them, and
the Mexican military was advancing, Haden Edwards and a small group of remaining followers
abandoned Nacogdoches and headed toward Louisiana. On February 1, 1827, loyalist settlers
regained control of Nacogdoches, and they were joined a week later by around 360 Mexican
troops and an additional 150 volunteers from the Ayish Bayou region.*®

Stephen F. Austin convinced Mexican authorities to ofer
amnesty to all rebels except for Haden and Benjamin Edwards,
Martin Parmer, and Adolphus Sterne (who had supported the
uprising). Civil authority was reinstated, Samuel Norris was
restored as alcalde (although he was removed from o¥ce six
months later), but Mexican troops remained in Nacogdoches
until March. They would later return on a permanent basis. Only
nine Anglo Americans were ever arrested for supporting the
rebellion, one of whom was Mayo'’s brother John. But only one
person (not Mayo) was ever tried, and that defendant’'s death
sentence was commuted. Haden Edwards eventually returned to
Texas in 1835, and promptly resumed land speculation. He died
in Nacogdoches on August 14, 1849.4°
Adolphus Sterne
Herman Mayo initially relocated to Jackson, Mississippi, where he became a newspaper
editor. In 1831, he moved to Ohio. In 1849, he moved into education, co-founding the Oxford Female
Institute. After returning to Philadelphia for a period of time, Mayo resumed his law practice and in
the 1860s even served as a probate judge. He died in McArthur, Ohio on March 5, 1877.%°

Interestingly enough, the Fredonian Rebellion in which Mayo had actively taken part as a
young lawyer helped bring about the Texas Revolution that occurred only nine years after Haden

48 Strunc, Independence, Liberty, and Justice, 62.
4 |bid., 71.
%0 Herman B. Mayo, “Litchfeld Ledger.”




Edwards' ill-fated efort was quelled. Despite the loyalty of Austin and others, Mexican trust of
Anglo Americans in Texas had been severely damaged. Although the armed rebellion had quickly
collapsed, the Mexican government realized that a better armed and organized efort would have
been harder to defeat. Mexican authorities began dispatching more troops, cavalry, and artillery
units to Texas. And in its Law of April 6, 1830, the Mexican government adopted measures intended
to tightenits grip on Texas, including increased oversight over the empresarios, increasing Mexican
settlement in the region, banning the importation of slaves into Texas, and prohibiting settlers
from adjoining countries into any province bordering that country.>* That last measure, while not
naming the United States, was clearly aimed at restricting American immigration. While it was
probably too late—by 1835, there was an estimated 30,000 colonists from the United States in
Texas, as opposed to just 7,800 from Mexico—the Law of April 6, 1830, only fanned the fames of
the colonists’ distrust of Mexico. That simmering distrust would boil over as the Texas Revolution
approached.

V. CONCLUSION

As other scholars have noted, the ranks of the heroes of Texas' revolution and the architects
of the Republic of Texas included many lawyers.®?> Most of these lawyer/revolutionaries had
followed the then-conventional path to the legal profession, in which formal legal education was
absent and knowledge was gained through an apprenticeship steeped in “reading the law.” And
while historians have acknowledged the role that flibustering campaigns like the Long Expedition
and eforts at open revolt like the Fredonian Rebellion played in paving the way for what would
happen in 1836, until now, the participation of lawyer/colonists had gone unnoticed. Not only did
these lawyers share a legal acumen and revolutionary spirit that those who followed in 1836 would
display, but people like Horatio Bigelow and Herman Mayo received their legal training under the
same system that produced leaders like Aaron Burr and John C. Calhoun. In its brief existence,
Litchfeld Law School was a training ground for not only a young nation’s most accomplished
lawyers, but for two Vice-Presidents, ffteen governors, twenty-eight U.S. Senators, one hundred
members of the U.S. House of Representatives, and three U.S. Supreme Court Justices as well.
Litchfeld also nurtured and launched the legal careers of men who would make their mark on what
would eventually become the Republic of Texas, men who helped light the torch of rebellion and
who helped draft and sign the “Declarations of Independence” long before a similar declaration
would be signed at Washington-on-the-Brazos.

51 Documents of Texas History 66-67 (Ernest Wallace & David Vigness eds. 1960).

52 See, e.g., Dylan O. Drummond, “The Toughest Bar in Texas: The Alamo Bar Association, Est. 1836,” Texas Supreme
Court Historical Society Journal, (Winter 2014).
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Book Review—Murder in Montague: Frontier Justice and

Retribution In Texas by Glen Sample Ely

By Hon. John G. Browning

f the true crime podcasts that are currently all the rage
I existed in 1876, the case of the murder of Montague
minister William England and his family would set new
audience records. In his book Murder in Montague: Frontier
Justice and Retribution in Texas, award-winning author and
historian Glen Sample Ely weaves a compelling, intricate
tapestry that is part legal history, part whodunit, and part
human tragedy. In a relatively slim (108 pages, apart from
notes and bibliography) volume, Ely recounts how these
murders spawned a legal saga that would eventually
involve fve trials (at Montague and Gainesville), fve trips
to the Texas Court of Appeals, and fve Texas governors.
In doing so, Ely’'s book provides a revealing look at a Texas

case that bridged the transition from post-Civil War days Murder in Montague: Frontier
. . ] .. : L. Justice and Retribution in Texas by
of frontier justice and vigilantism to a modern criminal Glen Sample Ely (University of

justice system Oklahoma Press, 2020), 151 pages

The book begins with the brutal murders on August 26, 1876, of William England, his
wife Selena, and two of Selena’s three children from her frst marriage, thirty-three-year-old
Isaiah Taylor and twenty-one-year-old Susie Taylor (a third child, twenty-seven-year-old Harvey
Taylor, escaped) by three masked assailants. A mortally wounded Selena lingered for more than
a day before succumbing to her wounds and gave several deathbed interviews in which she
identifed one of the attackers as a neighbor, Ben Krebs. Krebs seemed as likely a suspect as any,
since a month before the killings, he had a threatening altercation with Rev. England over the
England’s hogs allegedly ruining Krebs’ crops. The altercation had escalated, and England fled
aggravated assault charges. Krebs was arrested for the murders along with his sixteen-year-
old brother-in-law Aaron Kendrick Taylor and a friend James Preston. An investigation revealed
circumstantial evidence—three sets of tracks leading from the England residence to a feld ffty
yards from Krebs' home, a bloody shirt found at Krebs' home, along with a Colt Navy revolver
recovered there as well. However, with forensic science being virtually nonexistent at the time
and no apparent motive for Krebs' purported accomplices, the case was far from rock solid.
Nevertheless, between 1876 and 1877, all three defendants were convicted; Krebs and Preston
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were sentenced to death, while the teenaged Taylor was sentenced to life at hard labor.

In an exhaustively researched work that draws upon everything from courthouse
records and trial transcripts to government archives and contemporary newspaper accounts,
Ely reconstructs the case’s path through the Texas court system. Along the way, he enlightens
the reader about the vigilante “justice” of Texas' bloody past, the evolution of the law governing
dying declarations, the uncertainties of judicial decision-making, and even a young, ambitious
district attorney (named Matlock, but lacking the downhome charm and savvy of the television
counterpart) who may very well have courted favor with a vigilante group. In pointing to other
potential suspects, Ely isn't quite able to solve the crime, but he raises some serious doubt about
the convictions he describes as a miscarriage of justice.

Glen Ely’'s Murder in Montague captures a Texas in transition from the days of frontier justice
and is raw and unfinching in its portrayal. It is a worthy addition to the bookshelf of any student
of the Lone Star State’s complicated legal history.
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Book Review—Race Unequals: Overseer Contracts, White Masculinities, and the
Formation of Managerial Identity in the Plantation Economy by Teri A. McMurtry-Chubb

By Hon. John G. Browning

Legal historians have drawn upon a seemingly endless

variety of primary source materials in the course of

their research. | recently read of a historian in Maryland

whose discovery of forgotten steamship passenger ticket

receipts from the late 19™ century yielded valuable insight

into early eforts at challenging the discriminatory policies

of common carriers in that state. In her groundbreaking

work Race Unequals, University of lllinois-Chicago Law

School Professor Teri McMurtry-Chubb mines a rich and

overlooked vein for her observations about the public

and private law framework that governed the antebellum

South’'s plantation economy: the employment contracts

between plantation owners and their overseers. As Prof.

McMurtry-Chubb reveals, examination of these contracts

reveals that the white male identity of the South was

hardly as monolithic as it is often depicted, but rather was

constantly being contested, reshaped, and compromised.

These contracts provide a lens through which we witness  gace unequals: Overseer Contracts,

how one of this country’s frst classes of managerial-level White Masculinities, and the

workers came to be, and how plantation owners carefully ~ Formation of Managerial Identity
. .. . in the Plantation Economy by Teri

cultivated and controlled the upward mobility of this class A. McMurtry-Chubb (Lexington

of people as though they were a cash crop. Books, 2021), 148 pages

Though slim at 148 pages, Prof. McMurtry-Chubb’s work is meticulously researched.
One particular revelation is the extensive body of statutory law (particularly legislation passed
by governing bodies in Mississippi, Georgia, and Alabama) that governed the duties owed by
enslavers to those they enslaved, purporting to ensure “some measure of humanity” as they
governed treatment and punishment. The contracts held by the overseers themselves, as well as
court cases involving alleged breaches of them, are equally illuminating: as the author observes,
plantation owners used these contracts to “perpetuate the myth of paternalism, because
overseers took on statutory and contractual obligations that allowed them to be punished for
the mistreatment of the enslaved.” In one case that reached the Arkansas Supreme Court, for
example, the court balanced an overseer’s claims for unpaid wages against the owner’'s defense
that he was entitled to damages for the value of a slave killed by the overseer. As Prof. McMurtry-
Chubb explains:




Courts sanctioned the everyday violence of plantation management, necessary
for cotton production and the continuance of the global plantation economy. Civil
lawsuits to recover damages for injury to or for the deaths of enslaved were decided
in favor of overseers, as long as their punishment of the enslaved was not in excess
of punishments common on plantations.

Prof. McMurtry-Chubb draws upon not only the overseer contracts and pertinent court
records, but also contemporary plantation management manuals, as she skillfully shines a light
onto the “plantocracy” of antebellum Southern plantations. Yet in revealing the complexities of the
past, she does not neglect the present—deftly drawing parallels between the managerial position
of the overseer (and the “fear of violence, surveillance, and degradation” it evoked in enslaved
persons) and the overseer imagery and language that is still invoked today by African American
plaintifs in employment discrimination litigation.

Race Unequals is elegantly written, thoroughly researched, and incisive in its analysis. Beyond
that, it is revelatory even for those steeped in antebellum Southern history.
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Our Society Presents the “Lives and Legacies of Texas' Earliest Black

Lawyers” at TSHA's 126th Annual Meeting on Saturday, February 26, 2022

By David A. Furlow

he Society will present a special
panel-program at the Texas
State Historical Association's 126th
Annual Meeting. It will begin
promptly at 9:00 a.m. and end at
10:15 a.m. on Saturday, February
26, 2022 in Room #101 of the AT&T
Executive Education and Conference
Center. Members of the Society are
welcome to attend. Anyone who
wishes to attend should (1) email
Society Administrator Mary Sue
Miller at tschs@sbcglobal.net by
Friday, February 18 to request a
TSHA panel-program registration and (2) arrive by 8:30 a.m. at the AT&T Conference
Center, Room #101 by 8:50 a.m. The conference center is at 1900 University Ave,
Austin, Texas 78705, at the south entrance to The University of Texas at Austin.

Our Society's program will be an important part of the
annual meeting. Activities will begin on Wednesday, February
22nd and continue through Saturday the 26%". Our Society's session
title is “We Stand on Their Shoulders: The Lives and Legacies of
Texas' Earliest Black Lawyers.” The Society encourages members
to register for the conference at: https://am.tsha.events/

Tom Leatherbury, the Society’'s President, will introduce

the panel using an introductory PowerPoint. The Hon. John G.

Browning will serve as the panel's frst speaker. His presentation

will be “William A. Price: From a Legacy of ‘Firsts’ to a Civil Rights

Milestone.” The Hon. Carolyn Wright, the former ChiefJustice (ret.) of the Texas Fifth District Court of
Appeals in Dallas, will then present her program “John N. Johnson: Texas' First Civil Rights Lawyer.”
| will present a short Commentator's PowerPoint to comment on those two presentations and
direct audience questions to the speakers. The Society will provide additional information, during
the weeks before the conference begins. See https://am.tsha.events/sessions/we-stand-on-their-

shoulders-the-lives-and-legacies-of-texas-earliest-black-lawyers/



mailto:tschs@sbcglobal.net
https://am.tsha.events/
https://am.tsha.events/sessions/we-stand-on-their-shoulders-the-lives-and-legacies-of-texas-earliest-black-lawyers/
https://am.tsha.events/sessions/we-stand-on-their-shoulders-the-lives-and-legacies-of-texas-earliest-black-lawyers/

The program will occur in the AT&T Center. Photo courtesy of TSHA.

A wide variety of panel programs about every aspect and era of Texas history are scheduled
to occur from Thursday morning, February 24 through Saturday afternoon, February 26, 2022.
In addition to our Society's session, TSHA's annual meeting features the Women in Texas History
Luncheon at noon on Thursday, February 24 (https://am.tsha.events/sessions/women-in-texas-
history-lunch/), the President-Elect's Reception Honoring Lance Lolley at 6:30 p.m. that same night
(https://am.tsha.events/sessions/president-elect-reception-honoring-lance-lolley/), a Book Lovers
and Texana Collectors Breakfast at 7:30 a.m. on Friday, February 25 (https://am.tsha.events/
sessions/book-lovers-and-texana-collectors-breakfast/).

The 2022 Texas State Historical Association Awards and Fellows Lunch will be held at
noon on Friday, February 25, 2022 (https://am.tsha.events/sessions/2022-texas-state-historical-
association-awards-and-fellows-lunch/). An award of the Larry McNeill Research Fellowship in
Texas History (https://www.tshaonline.org/awards/larry-mcneill-research-fellowship-in-texas-
legal-history) will occur during the 2022 Awards and Fellows Lunch.

Anyone interested in booking a room at the AT&T Hotel and Conference Center can do so
by visiting https://book.passkey.com/go/TSHAMT0222. There are two parking areas available, at
the AT&T Conference Center and across the street at the Bob Bullock State History Museum.

Please come join us for what's going to be an exciting and important program about the
legal history this Society preserves, protects, and shares with the world.
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Welcome to the New Villa de San Felipe de Austin

Article and photos by David A. Furlow

he Texas Historical Commission and the Friends of the Texas Historical Commission

hosted a Grand Opening of their new Villa de Austin Townsite Exhibit on November
12, 2021. | attended the Grand Opening so | could report on a reconstructed village. The
reconstruction of the Courthouse is complete. The entire Villa, or village, ofers awonderful
venue to learn about Texas history. Like the on-site museum and visitors’ center that
preceded it, the Villa de Austin will prove invaluable in teaching students, lawyers, judges,
and historians about one of the most important places in Texas' legal history.

Alamo defender William B. Travis practiced in a law o¥ce in Villa San Felipe de Austin. He tried
cases in the original courtroom and represented Cecelia, a wrongfully-enslaved African American
woman Travis sought to free through judicial manumission.! Cecelia had many descendants,
including Bobby Byars, the mayor of San Felipe de Austin, who spoke about the importance of

1 Michael Rugley Moore, “Celia’'s Manumission and the Alcalde Court of San Felipe de Austin,” Journal of the Texas

Supreme Court Historical Society, vol. 5, no. 1 (Fall 2015): 36-48, https://www.texascourthistory.org/Content/
Newsletters//TSCHS%20Journal%20Fall%202015.pdf.
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the site at its Grand Opening. Another four San Felipe aldermen joined in the celebration, as did
Austin County Judge Carolyn Bilski, many Texas Historical Commission o¥cials, and a host of
volunteers and donors from the Friends of San Felipe.

THC Site Manager Bryan McAuley began by thanking everyone who supported the project
and reminded visitors that San Felipe is pronounced “San Philip.” He thanked TCH Commissioner
John L. Nau, lll for orchestrating the project on a state-wide level and for emphasizing that
reconstruction of a historic site enables people to see and feel the Texas of a bygone era.

Texas State Senator Lois Kolkhurst celebrated the Grand Opening. “What a great day to
celebrate Texas history...Sites like this are who we are.” She then turned to THC Historian Michael
R. Moore. “Thank you for your perseverance.” She told how Moore left his job at the George

Top: Texas Historical Commission San Felipe de Austin Site Manager Bryan McAuley (light grey suit,
center), THC Historian Michael R. Moore (navy coat and tan slacks), and others attended the ribbon-
cutting ceremony that opened the Villa. Bottom left: Texas State Senator Lois Kolkhurst and, to her
right, Michael R. Moore, spoke at the Grand Opening. Bottom right: Bobby Byars, Mayor of San Felipe,
spoke about his family’'s descent from Cecelia, the enslaved African American woman William B. Travis
represented in a San Felipe de Austin alcalde court.




Museum over a decade before and organized Texas Parks and Wildlife volunteers. Senator
Kolkhust hailed the life-long love of history and decade-long devotion that made possible Moore'’s
opening of the Villa de San Felipe.

Michael Moore declared that the Villa refects an efort to nurture buildings and a
community of people who want to preserve these traditional buildings and other skills and make
a new kind of “history-mindedness” possible. “The buildings are here now, and it looks like the
project is over, like it's open, like we're fnished. But in fact this is just the theater, this is just the
stage. And what we're really preserving are stories, and experiences and skills, and traditions...
Either we as young children encounter history in tangible ways that stick with us—or we don't, and it
doesn't. | hope this is a place that children, young people, can come, get away from their phones,
and their computers. And engage with the past, and hopefully it begins to let them see what the
past was like, and experience it.”

Because of San Felipe’'s importance to the history of Texas courts, law, and justice, this
Society conducted its Spring 2018 Board and Members Meeting at San Felipe. Historic Site
Director Bryan McAuley and Historian Michael R. Moore then spoke to Society members about the
alcalde court cases tried in San Felipe. They revealed plans to reconstruct the Villa de San Felipe
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de Austin township that opened this past November. Before and since that time, the Society and
Trustees such as President-Elect Justice Ken Wise have worked closely with the Texas Historical
Commission representatives to research and present Texas legal history at the site.? The museum,
just three years old, ofers historians, attorneys, judges, teachers, and students an opportunity to
view historic artifacts from some of the frst law o¥ces, businesses, and printing presses in the
Mexican twin-state of Coahuilay Texas.

The Courthouse and Convention Hall is central to the new Villa de Austin exhibition
center. The most impressive structure in town, it shows how justice was administered in San
Felipe de Austin between the town’s founding and its burning on March 30, 1836. Much of the
evolution of Anglo-Mexican alcalde law in Stephen F. Austin’'s Anglo American colony occurred in
the Courthouse at Villa de San Felipe.® The Courthouse was central to the story told by the Hon.
Jason Boatright, Justice of the Fifth Court of Appeals in Dallas and a Society trustee, in a Journal
article and in his 2018 Texas State Historical Association presentation, “Alcaldes and Advocates
in Stephen F. Austin’s Colony, 1822 through 1835.” The Conventions of 1832 and 1833, David
G. Burnet's Primary Court of 1834, and the Consultation of 1835 all occurred inside the original
alcalde courthouse in San Felipe.® Those gatherings marked the rise of a distinctive Texian identity
in Stephen F. Austin’s colony and contributed to an independence-minded Tejano movement in
San Antonio de Bexar. Texas's provisional government operated here in 1835-1836.

Visitors can also explore more of 1820s and 1830s Texas while walking through other
historically accurate period buildings, including the Farmers’ Hotel, and the Texas Gazette printo¥ce.
Future events will include archaeologists, historians, and reenactors, as well as demonstrations
of such frontier skills as blacksmithing and bread-baking in San Felipe de Austin almost 200 years
ago. Bryan McAuley, THC's Site Manager, says that our Society is welcome to return and to conduct
another meeting at the new Villa de San Felipe de Austin.

2 Ken Wise, “New San Felipe de Austin Museum is a State Treasure,” Journal of the Texas Supreme Court Historical

Society, vol. 7, no. 3 (Spring 2018): 119-23, https://www.texascourthistory.org/Newsletters.aspx?CategorylD=1&Page
ID=181&DocumentID=37.

8 See, e.g., Jason Boatright, “Alcaldes in Austin's Colony, 1821-1835,” Journal of the Texas Supreme Court Historical

Society, vol. 7, no. 3 (Spring 2018): 26-50, https://www.texascourthistory.org/Newsletters.aspx?CategorylD=1&Page
ID=181&DocumentlD=37; David A. Furlow, “Texas Law and Courts in the Victorian Age,” ibid., 9-25 at 9-14.

4 David A. Furlow, “Laying Down the Law at the 2018 TSHA Annual Meeting,” ibid., 116-118.

5 Charles Christopher Jackson, “San Felipe de Austin, TX,” Handbook of Texas Online, https://www.tshaonline.org/handbook/
entries/san-felipe-de-austin-tx; David A. Furlow, “New England Roots Run Deep in Texas: A 400th Anniversary Salute, Part

2,”vol. 9, no. 3 (Spring 2020): 27-57, https://www.texascourthistory.org/Content/Newsletters//TSCHS Spring_2020.pdf
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Top left: the burned Courthouse after the April 9, 2021 fire. Photo courtesy of the Texas Historical
Commission. Top right: the new courthouse. Bottom: interior of the new building
outfitted to resemble a courtroom




Historical re-enactors portray a gambler, above left, and
a shopkeeper, above right, in the Villa de San Felipe de
Austin’s reconstructed Farmers’ Hotel.




Left: Celia’'s Bake-Oven and
Kitchen sheds light on the life of
Celia, an enslaved woman who
worked in a commercial cooking
services partnership in the
original Villa de San Felipe.

Below: The Austin Academy
School represents one of the
earliest buildings in Stephen F.
Austin’s colonial capital. Joseph
Pilgrim ran its dirt-floor school.
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President of TSCHS Earns Prestigious Yale Award

n December 1, 2021, at 7:15 ET, our own Texas Supreme

Court Historical Society President Tom S. Leatherbury was
awarded the coveted Yale Medal. Since its inception, the Yale
Medal, the highest honor presented by the Yale Alumni
Association, has been presented to more than three hundred
individuals who have shown extraordinary devotion to Yale's
ideals and demonstrated their support through extensive,
exemplary service to the university and its schools, institutes,
and programs.

Leatherbury is being recognized for his important impact at
Yale both on and of campus. As vice chair and then chair of the
Alumni Fund, he directed fundraising priorities and strategy and
energized alumni to become involved. He has served on both the Yale
Law School Fund Board and the Law School's Executive Committee,
as well as serving on multiple other alumni committees. President
Leatherbury has advised Yale Law School students through the Media
Freedom and Information Access Clinic and been the alumni mentor
for the Senior Class Gift Campaign, showing students how they can
remain engaged with Yale after their time on campus has ended.

Always a service-oriented leader, Leatherbury remarked, “I'm
still fnding new ways to serve Yale because Yale gave me and my
family so much. And because Yale is such a terrifc steward of its
resources, truly changing lives all over the world every day.”

Screenshots from the
Find out more about Leatherbury's accomplishments that Yale Medal ceremony

inspired this prestigious award at the links below:

Yale Medal 2021 Award Page:
https://alumni.yale.edu/news/yale-alumni-ga-2021-yale-medal-honorees

Video of interview with Leatherbury and his colleagues commenting on the award:
https://vimeo.com/showcase/8975866/video/651769925

Q&A with Leatherbury and other recipients of the 2021 Yale Medal:
https://alumni.yale.edu/events/2021-yale-medal-celebration
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TACTAS Honors Former TSCHS President, Lynne Liberato,

with its Lifetime of Excellence In Advocacy Award

he Texas Association of Civil Trial and Appellate Specialists (TACTAS) bestowed

its “Lifetime of Excellence in Advocacy Award” upon Lynne Liberato, a former
president of the Texas Supreme Court Historical Society (TSCHS), before a packed
audience at a November 18, 2021 dinner at the Houstonian Hotel in Houston.

Ms. Liberato's exploits as an advocate, bar leader, and community volunteer were celebrated
by the two speakers who introduced her: U.S. District Judge David Hittner and legendary trial lawyer
Kenneth Tekell. Together, they highlighted Ms. Liberato’s accomplishments as a founding member
of Haynes & Boone, LLP's appellate section in Houston, her trailblazing contributions to the bar (as

the frst female president of the
Houston Bar Association and
the third female president of the
State Bar of Texas), her prolifc
scholarship (for  example,
her co-authorship with Judge
Hittner of “Summary Judgments
in Texas”), and her volunteer
work to make her community
a better place (for example,
serving as the chairperson of
the board of the United Way of
Greater Houston). As president
of TSCHS in 2011-12, Ms.
Liberato was also instrumental
in elevating the profle and work
of this organization, including
Left to right: Judge David Hittner, Lynne Liberato, Kenneth Tekell establishing this Journal.

During his introductory remarks, Judge Hittner relayed to the audience a story about how,
during a 1993 United States Supreme Court argument, Ms. Liberato’s quick-witted response to a
jab from Justice Scalia left the justices—and the entire courtroom—in hysterics. Mr. Tekell followed
by telling courtroom war stories about the cases he and Ms. Liberato have worked on together.

In her acceptance remarks, Ms. Liberato noted that while there were “virtually no women
lawyers a generation above me,” she “never sufered for want of mentors and champions,”
particularly Judge Hittner and Mr. Tekell. She also expressed pride in the great lawyers she has
had an opportunity to work with and mentor.

Return to Journal Index




Investiture of Justice Rebeca Huddle

Left: Justice Huddle speaks at the investiture as Justice Jimmy Blacklock and Justice Jane Bland look on.
Right: Justice Huddle and her husband Greg at the reception. Photos by Patricia McConnico.

n December 10, Gov. Greg Abbott swore-in Supreme Court of Texas Justice

Rebeca Huddle at an investiture ceremony at the State Capitol. Gov. Abbot
praised Justice Huddle's work ethic and keen legal mind: “A frst-generation American
with an accomplished career in private practice and public service, Rebeca embodies
the spirit of Texas and inspires all of us to work hard and achieve our dreams.”

Huddle, a native of El Paso, earned her undergraduate degree at Stanford University and
her law degree from the University of Texas at Austin. In addition to serving as a Justice on the
First Court of Appeals in Houston, she was a litigation attorney at Baker Botts LLC. Her remarkable
depth of experience is complemented by her service to the community, her involvement with the
bar, and commitment to mentoring young lawyers.

Justice Huddle replaces Justice Paul Green who retired from the bench in August of 2020.
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TSCHS President Receives Tony Mauro Media Lawyer Award

exas Supreme Court Historical Society President Tom
Leatherbury has received the 2022 Tony Mauro Media
Lawyer Award from The American Lawyer. The award,
created in 2019 to mark the retirement of noted legal
journalist Tony Mauro (who covered the U.S. Supreme
Court for nearly 40 years) was presented at The American
Lawyer Industry Awards in New York City on December
2, 2021. Leatherbury was chosen for the award on the
strength of his lengthy and distinguished career as a
zealous advocate for the freedom of the press. Tom Leatherbury

President Leatherbury's career as a nationally recognized champion of the First Amendment
has spanned four decades. He regularly represents both traditional and digital publishers as well
as broadcasters in all aspects of media litigation, encompassing libel, privacy issues, reporter’s
privilege, newsgathering, and access actions. In addition to leading Vinson & Elkin's Appellate
Practice group, President Leatherbury gives back to the legal community by serving as the
Director of the First Amendment Clinic at SMU Dedman School of Law. Leatherbury was also
recently appointed to the Texas Access to Justice Commission. Of his work in clinical education,
Leatherbury observed that “It's really important to me to train the next generation of lawyers, and
in particular, to train them in First Amendment values which are so critical to our democracy.”

President Leatherbury, who received both his undergraduate and law degrees from Yale,

also recently received the Yale Medal for his longtime service to the university—the highest award
presented by Yale's Alumni Association. Congratulations, President Tom Leatherbury!
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Editor-In-Chief Wins Award

SCHS Trustee and Journal Editor-in-Chief John G. Browning recently received the State
Bar of Texas Litigation Section’'s highest honor, the Luther (Luke) H. Soules Il Award

for Outstanding Service to the Practice. Named in honor of its frst

recipient, longtime San Antonio lawyer Luke Soules, the award is

given annually to an attorney “who embodies excellence in the

practice of law and exemplary service to the State Bar,” and is

designed to recognize Texas legal practitioners who demonstrate

outstanding professionalism and community impact. The award

was presented onJanuary 14, 2022, at the Litigation Section’'s annual

Litigation Update Institute in San Antonio. Past recipients include

former Texas Supreme Court Justice Eva Guzman, U.S. District Judge

Royal Furgeson, and Chair of the TSCHS Fellows and Charter Fellow

David J. Beck. Hon. John G. Browning

Letters nominating Browning pointed not only to his distinguished thirty-two years as
a litigator and his service as an appellate justice on Texas' Fifth District Court of Appeals, but
also to his lengthy career as a noted legal author and his dedication as a longtime bar leader
and volunteer. In particular, several nominators pointed to Browning's work in the area of racial
justice and honoring the legal history of members of underrepresented communities. In 2020,
Browning led the efort that resulted in the posthumous bar admission of J.H. Williams, a Black
man wrongfully denied a law license in 1882 on racial grounds. Browning has since been involved
in other campaigns around the country to right similar wrongs.

A $1,500 stipend accompanying the award is provided to the charitable organization
designated by the award's recipient. Justice Browning has chosen the Texas Equal Access to Justice
Foundation to receive this bequest. Browning, a graduate of Rutgers University and the University
of Texas School of Law, is a partner at Spencer Fane, LLP in Plano as well as a Visiting Associate
Professor of Law at Faulkner University's Thomas Goode Jones School of Law in Montgomery,
Alabama.
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2021-22 Membership Upgrades

The following Society members have moved to a higher dues category
since June 1, 2021, the beginning of the membership year.

TRUSTEE
Kendyl Hanks
Rachel H. Stinson

Brandy Wingate Voss
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2021-22 New Member List

The Society has added 32 new members since June 1, 2021. Among them are 20 Law Clerks
for the Court (*) who will receive a complimentary one-year membership during their
clerkship.

TRUSTEE
Anthony Arguijo
Allyson Ho
Hon. Michael J. Truncale

CONTRIBUTING
Marshall Bowen
Perry Cockrell
Elizabeth Herrera

REGULAR
Phillip Allen* Matthew Hines* Katie Ritter*
Emily Bamesberger* Charlotte Kelly* Hannah Schiffman*

Sara Baumgardner* Peter Koelling Kavid Singh*
Cece Burbach* Jessica Lee* Stephen Snow*
Zachary Carstens™ Travis Maples* Kaylen Strench*

Randall Chapman Jacob Mcintosh* James Sullivan
Jennifer Freel Hannah Mery* Holden Tanner*
Jackie Furlow Evan Rios* Chelsea Teague*
Stephan Hammer Cody Vaughn*
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Membership Benefts & Application

Hemphill Fellow $5,000

» Autographed Complimentary Hardback Copy of Society Publications
e Complimentary Preferred Individual Seating & Recognition in Program at Annual Hemphill Dinner
» All Benefts of Greenhill Fellow

Greenhill Fellow $2,500

e Complimentary Admission to Annual Fellows Reception

Complimentary Hardback Copy of All Society Publications

Preferred Individual Seating and Recognition in Program at Annual Hemphill Dinner
Recognition in All Issues of Quarterly Journal of the Texas Supreme Court Historical Society
All Benefts of Trustee Membership

Trustee Membership $1,000

 Historic Court-related Photograph
« All Benefts of Patron Membership

Patron Membership $500

» Discount on Society Books and Publications
« All Benefts of Contributing Membership

Contributing Membership $100

« Complimentary Copy of The Laws of Slavery in Texas (paperback)
» Personalized Certifcate of Society Membership
» All Benefts of Regular Membership

Regular Membership $50

» Receive Quarterly Journal of the Texas Supreme Court Historical Society
e Complimentary Commemorative Tasseled Bookmark

 |nvitation to Annual Hemphill Dinner and Recognition as Society Member
* Invitation to Society Events and Notice of Society Programs
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