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Message fromthe
President

our Society staff and volunteer members have been hard at work this fall. On

September 9%, we held the 215t Annual John Hemphill Dinner at the Four Seasons
Hotel in Austin. Our keynote speaker, Paul D. Clement, former Solicitor General of
the United States, gave an insightful and entertaining speech on the life and legacy
of former Justice Antonin Scalia to a sold-out crowd. Jonathan Smaby, Executive
Director of the Texas Center for Legal Ethics, presented the Chief Justice Jack Pope
Professionalism Award to a well-deserving Bill Chriss, and outgoing President
Ben Mesches presented the President’'s Award to Warren Harris for all his work
on the Taming Texas series and chairing the strategic planning committee. The
annual Briefing Attorneys’ Breakfast followed the next morning at the Texas Law
Center. The Justices and staff of the Texas Supreme Court and former BAs from
around the state attended the breakfast.

Macey Reasoner
Stokes

On September 22", we cohosted a reception with the Texas State Library and Archives
Commission and the Center for the Study of the Southwest at Texas State University to mark
the publication of Proceedings of the Constituent Congress of Coahuila and Texas, 1824-1827. This
fascinating book on the first constitution in Texas, back when it was a part of Mexico, was
authored by Professor Jesus F. (Frank) de la Teja of Texas State University and the Honorable
Manuel Gonzalez Oropeza, Chief Magistrate of the Superior Electoral Court of Mexico. The
reception at the Lorenzo de Zavala State Library and Archives Building in Austin was a packed
house and included such dignitaries as Consul General of Mexico for Austin Carlos Gonzalez
Gutiérrez, Texas State Librarian Mark Smith, and Texas General Land Office Deputy Director
for Archives and Records Mark Lambert, as well as Journal Executive Editor David Furlow and
Managing Editor Marilyn Duncan.

Looking ahead, during the lunch hour of our Fall Board Meeting on Thursday, October
20™, we will hear a presentation by Ali James, Curator of the Capitol and Director of Visitor
Services at the State Preservation Board. Please join us at the Texas Law Center in Austin to hear
Ms. James's speech if you are able.

On March 2, 2017 (Texas Independence Day!), the Society will present a program at the
Texas State Historical Association’s 2017 Annual Meeting. The program, to be held from 2 to 3:30
p.m. at the Hyatt Regency Downtown Houston, is entitled “Semicolons, Murder and Counterfeit
Wills: Texas History through the Law's Lens.” We greatly appreciate our panel presenters, Judge
(Ret.) Mark Davidson, Bill Kroger of Baker Botts LLP, and Chief Justice (Ret.) Wallace Jefferson of




Alexander Dubose Jefferson Townsend, for volunteering their time for this program.

Finally, our staff is currently finalizing the next volume in our popular Taming Texas
educational series, which member volunteers will use to continue teaching Texas judicial history
classes to middle school students around the state. The second Taming Texas book is entitled
Law and the Texas Frontier and is slated for publication in 2017.

Thank you for your continued support of the Society. | hope to see you at one of these
events!

MACEY REASONER STOKES is a partner with Baker Botts LLP in Houston and heads the firm’s
appellate section.
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Fellows Column

By David J. Beck, Chair of the Fellows

We had an excellent turnout of Fellows for the Society's
recent 21st Annual John Hemphill Dinner on September
9, 2016. At the dinner, | presented a recap of the Fellows’
activities and wanted to report that same information here.

The Society's Fellows program continues to grow. We have
recently added two new Fellows, bringing the total number of Fellows
to thirty-nine. They are all listed below.

Our “Taming Texas" project has been even more successful than
we anticipated. This judicial civics program for seventh-grade Texas history classes that puts
judges and lawyers in classrooms teaching students about the third branch of government
continues to expand. In addition to producing a new book, Taming Texas: How Law and Order
Came to the Lone Star State, we have now completed the manuscript for the second book in the
Taming Texas series, Law and the Texas Frontier. The new book focuses on the development of
the law and the courts during the frontier period. Having just read the manuscript, | can attest
that this will be another great work when it is published in 2017. Chief Justice Hecht has written
the forewords for both books.

Since the Hemphill Dinner, we launched our fall Taming Texas program, in partnership
with the Houston Bar Association, and began taking the judicial civics project into the schools
across the Houston area. Amazingly, last spring the HBA volunteers taught the program to nearly
10,000 seventh graders, and we hope to reach similar numbers this fall. At the September 26
kick-off event, Justice Brett Busby, Judge Debra Mayfield, and Fellow David Furlow, the co-chairs
of the HBA committee implementing the project, provided an orientation to the judges and
lawyers who volunteered to teach. They also introduced the newly revised classroom curriculum
that will be used this fall. We appreciate the assistance of Fellow Warren Harris and Taming
Texas co-author Marilyn Duncan in making changes to the lesson plans based on comments
from teachers and lawyers who taught last spring. You can access the new materials under the
Resources tab at www.tamingtexas.org. It is our current plan to take the Taming Texas project
statewide in the spring of 2017.

Also at the Hemphill Dinner, Warren Harris received the second annual President’s Award
for outstanding service to the Texas Supreme Court Historical Society. President Ben Mesches
noted that Warren’'s leadership of the Fellows’ Taming Texas book project and judicial civics
classroom program was key to their success.



http://www.tamingtexas.org

Finally, | want to express once again our appreciation to the Fellows for their support of
programs like our historic oral argument reenactments and our Taming Texas judicial civics and
court history project. If you are not currently a Fellow, please consider joining the Fellows and
supporting this important work. If you would like more information or want to become a Fellow,
please contact the Society office or me.
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Executive
Editor's
Page

"Un a Sea without a Compass -

Election, Politics, War
and | egal History

David A. Furlow

his issue of the Journal focuses on elections, the most important of America’s

five unique contributions to world civilization. This is fitting in the most amazing
of election years when all eyes turn toward Election Day: some with hope for the
future, others with fear, but many with the dreadful fascination reserved for the
screeching brakes and clamorous whistles of derailing commuter trains.

The Greeks gave the world their language, olives, wine, theater, poetry, democracy,
medicine, science, and history. The Romans bequeathed Latin, jurisprudence, a republic,
imperial governance, and Catholicism. Iberia birthed Spanish and Portuguese, global maritime
discovery, the Inquisition, and Cervantes. Britain offered English, Shakespeare, and an unwritten
constitution under a limited monarchy. France conferred la lingua franca; Jean d’Arc; baroque
music; liberté, equalité and fraternité; Napoleon; the nonviolent terroirisme of vineyards; and the
peculiar belief that Jerry Lewis is a comic genius.

Regular elections of the governing elite by the governed under a written constitution that
checks and balances powers while barring establishment of a state religion constitutes America’s
greatest contribution to world civilization. America has other uniquely notable accomplishments,
of course: a literature of the citizenry; jazz music; nuclear power; and the entire spectrum of
electronic communications, i.e., telegraph, telephone, radio, television, and Internet. When we
celebrate Thanksgiving, we venerate the first election of a governor by the governed at Cape
Cod on November 21, 1620, when most of the men aboard the Mayflower elected John Carver
as their governor. Later famous for Thanksgiving turkeys, the Pilgrims refused to allow a king
across the sea to foist upon them a turkey of a governor.

Few governors have ever been bigger turkeys than Texas governor James Edward
Ferguson, Jr., a/k/a “Pa” Ferguson, who served as Texas's governor from 1915 to 1917. A Travis
County grand jury indicted Gov. Ferguson on seven charges, including one count of misapplying
public funds, one count of embezzlement, and one count that he had diverted a special fund.
The Legislature incorporated those charges in the articles of impeachment it presented against
Gov. Ferguson. Concerned that the governor was waging an unjust war against the University of
Texas, the Legislature concluded “Pa” Ferguson's impeachment litigation with extreme prejudice.




Horace P. Flatt, a Texas scholar, biographer, and historian, retells the story of Ferguson'’s
impeachment from a sympathetic perspective. Did the Legislature deprive Gov. Ferguson of due
process and the due course of law when it conducted the Governor's impeachment proceedings?
Did the Texas Supreme Court give the governor all the justice he deserved on appeal? Does the
Legislature need to revisit and clarify the impeachment process to ensure that future governors
receive the legal protections that are their due under the Constitution of 18767 Is that Mick
Jagger we hear in the background singing “Sympathy for the Devil?”

If“Pa” Ferguson did, indeed, receive araw deal from alawless legislature, as seems possible,
all Texans who enjoy rich tales about the Lone Star State owe him a debt of gratitude for running
his wife M. A. “Ma” Ferguson’s successful gubernatorial campaign. While she was running for
governor, she assured voters that she would do as her impeached and convicted husband told
her, enabling Texans to receive a bargain basement deal: “two governors for the price of one.”
In the ninety years since 1924, no one has yet campaigned under a more compelling political
slogan than, “Me for Ma, and | Ain't Got a Durned Thing Against Pa.”

A committed reformer, “Ma” Ferguson granted so many pardons to condemned criminals
during two nonconsecutive terms—nearly 4,000—amidst swirling rumors of bribery that a
majority of Texas voters amended the Constitution in 1936 to strip future governors of their
traditional power to issue pardons, reserving that governmental responsibility to a new,
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Collier’s Magazine's cartoon about “Ma” and “Pa” Ferguson, April 17, 1926,
available through the Austin History Center.




independent Texas Board of Pardons and Paroles. And who can top “Ma” for her (perhaps
apocryphal) defense of Shakespeare's English? “If English was good enough for Jesus Christ,”
she supposedly said, “it ought to be good enough for the children of Texas.”

Thomas Jefferson Rusk, the first Chief Justice of the Texas Supreme Court to preside over
a session, famously warned delegates at Texas's Constitutional Convention of 1845 about the
dangers of electing judges and justices:

If we have a[] . . . judiciary which is swayed by popular clamors, you are on
a sea without a compass; your rights of person are not safe; your property is not
safe; the reputation of your country is endangered; all is anarchy and confusion....
Should we...have a weak and vacillating judiciary, destitute of talent and integrity,
with no merit beyond that of office seekers, who, if they cannot secure an important
office will take a small one; if they cannot get good salaries take small ones?"

Rusk echoed Edmund Burke's February 11, 1780 Speech on the Plan for Economical
Reform, where the great conservative observed that, “In the first class | place the judges as of the
firstimportance....The judges are, or ought to be, of a reserved and retired character, and wholly
unconnected with the political world.”

Judge Mark Davidson and his coauthor, Haynes and Boone appellate specialist Kent Rutter,
shine a spotlight on one of the most famous (or infamous) of all Texas judicial election battles:
the competing campaigns of Justice Richard Critz and Lieutenant Colonel Gordon Simpson in the
controversial election of 1944. Expanding an article they first published in the Texas Bar Journal
in 2002, Davidson and Rutter reveal how the Second World War, an aggrieved attorney, and the
politics of personal revenge shaped the make-up of the Texas Supreme Court and appeals of
Nazi war crimes trials.

The Texas Supreme Court Historical Society and the State Bar of Texas have valuable
records of similar judicial elections, including the map on the next page, a photo of which State
Bar Director of Archives Caitlin Bumford recently made available to this Journal. The original 30"
x 29" map depicts the 1958 election battle between Justice Joe Greenhill and opposing candidate
Judge Sarah Hughes. A second image with a notation that assigns a plus sign to a Greenhill
majority and a minus sign to a Hughes majority, directly below, has led Caitlin to believe that the
map was annotated by the Greenhill campaign, as opposed to the Hughes campaign.

The intersection between judicial election campaigns and politics has become more
controversial in recent years because of two U.S. Supreme Court decisions. First, in Republican
Party of Minnesota v. White, a 5-4 majority of the U.S. Supreme Court upheld the First Amendment
rights of judicial candidates when they conflicted with the State of Minnesota’s “announce clause”
statute that sought to silence their views on controversial legal and political topics to avoid any
appearance of impropriety.?

' William F. Weeks, Debates of the Texas Convention (Houston: J. W. Cruger, 1846), 238-39. I'd like to thank former
Chief Justice Thomas Phillips for bringing this quotation to my attention through a draft of his forthcoming book
about Texas judicial elections.

2 536 U.S. 765 (2002).







Second, seven years later, in Caperton v. A.T. Massey Coal Company,® Associate Justice
Anthony Kennedy, joined by four members of the Court's “liberal wing,” ruled that that one
party’s constitutional rights under the Fourteenth Amendment’'s Due Process Clause could be
compromised if an opposing party makes extraordinary campaign contributions to a judge
likely to cast a swing vote in an appeal involving that party. Chief Justice John Roberts warned
that Caperton would decrease “public confidence in judicial impartiality” and that its vague
“probability of bias” standard was extraordinarily vague and its parameters were “inherently
boundless.”

Commercial litigator, mediator, National Debate Tournament champion, and Good
Steward Global Initiative founder W. Mark Cotham examines the election battlefield where judicial
elections are fought and won. Focusing on the information about a candidate’s background,
interests, and political positions, he describes how his own First Amendment challenge to the
last of Texas's Jim Crow election laws in Cotham v. Garza* has shaped the conduct of every
judicial election in Texas since November 27, 1995.

Mark’s article overflows with studies and anecdotes that any judicial candidate will want
to read, for example, the California elections study that University of Houston Political Science
Department Professor Richard Murray presented in federal court showing that a Scandinavian
surname conferred a 24 percent political advantage to a candidate seeking office, while an
Italian name delivered a 39 percent disadvantage. In short, nature abhors a vacuum. If state

3 556 U.S. 868 (2009).
4 905 F. Supp. 389 (S.D. Tex. 1995).




law deprives voters of objectively verifiable information about a judicial candidate of the kind
found in bar preference surveys, newspaper editorials, activist election brochures, and League
of Women Voters' lists, voters will decide which candidates to vote for or against based on racial,
ethnic, or gender bias.

The news items in this issue continue along the same lines. Former TSCHS President and
Vinson & Elkins appellate partner Marie Yeates and her colleague John Mclnerny offer a book
review of Professor H. W. Brands's biography The Man Who Saved the Union: Ulysses Grant in War
and Peace. As the title suggests, Ms. Yeates's review and Professor Brands's biography depict
the intersection of peace, war, and politics in and outside of Texas before, during, and after the
Civil War.

| penned my own book review of a different kind of judicial history: history written by
a judge, in this case, Fourteenth Court of Appeals Justice Bill Boyce's history of his father’s
experience in the war-ravaged skies over World War Il era Europe: Miss Fortune’s Last Mission:
Uncovering a Story of Sacrifice and Survival.

This issue’s news features cover events of the past three months, beginning with Marilyn
Duncan’s photo-montage about the Society’s Annual John Hemphill Dinner. Another feature
focuses on our own board member Bill Chriss's honor as this year's recipient of the Chief
Justice Jack Pope Professionalism Award from the Texas Center for Legal Ethics. We also include
memorials to the late Texas Supreme Court Justice Barbara Culver Clack and eminent Texas
legal historian Hans Baade.

This issue wraps up by reporting on the Society’s sponsorship of the Texas General Land
Office’s recent “Save Texas History” symposium at the Alamo and the Texas State Library and
Archives’ reception honoring Manuel Gonzalez Oropeza and JesUs F. de la Teja’s publication of
the scholarly, two-volume Actas del Congreso Constituyente de Coahuila y Texas de 1824 a 1827.
Primera Constitucion bilingte, or, in English translation, Proceedings of the Constituent Congress of
Coahuila and Texas, 1824-1827: Mexico’s Only Bilingual Constitution.

So, friends, ride with this issue of the Texas Supreme Court Historical Society Journal

toward the sounds of the cannons, the reverberating cry of the electioneer, and the mechanical
click, click, click of the voting-wheel turning from one candidate to the next....

Return to Journal Index




The Colonel Versus The Judge

By Judge Mark Davidson and Kent Rutter

y U.S. tradition, free elections are held even in times of war, when state

and local events are often overshadowed by news of a world in turmoil. It
was under these conditions that during World War Il, a lawyer serving abroad
in the United States armed forces challenged a respected incumbent judge on
the Supreme Court of Texas. The result was a race unlike any the Court had
ever seen.

The Soft, Gruff, Opinionated Incumbent

Justice Richard Critz was a member of the Supreme Court when World War Il began.
The day after the Japanese bombed Pearl Harbor, the Court's three male briefing attorneys
announced they would resign to join the armed forces, and the Court replaced them with three
talented and dedicated women.? Critz found little use for the women who served as briefing
attorneys during the war. This was not because the briefing attorneys were women, but rather
because of his disdain for all briefing attorneys, whether male or female. Usually, he refused
even to speak with them.?

Critz was a principled man, an outstanding jurist, and a famously stern presence. Critz's
son-in-law, the late Congressman J. ). “Jake” Pickle, described him as “a loyal old staunch American
from a family that had been here two hundred years.” Critz's ancestors came to America from
Germany in the seventeenth century and fought in the American Revolution. His father and
brothers fought in the Civil War under General Stonewall Jackson.

Critz began his career as a country lawyer in Granger, Texas. He was later elected city
attorney and then served as the county judge of Williamson County. In the 1920s, he helped the
local district attorney prosecute the Ku Klux Klan. That paid off when the district attorney, Dan
Moody, was elected governor and appointed Critz to the Commission of Appeals.

' This article is revised version of an article published in the Texas Bar Journal in February 2002 under the title, “The
Texas Supreme Court Goes to War: The Colonel Versus the Judge” (vol. 65, no. 2).

2 See)udge Mark Davidson and Kent Rutter, “The Texas Supreme Court Goes to War: Texas Women Respond to the
Court’s Call to Duty,” Texas Bar Journal 65, no. 1 (January 2002).

3 )Joe Greenhill, Critz's briefing attorney, says he went into his office no more than ten times. Briefing attorney Beth
O’'Neil Atkins says she never met him, even though she worked for the court for three months during which he
was still a member.

4 Congressman Pickle shared his memories of Judge Critzin a 2001 interview. He died in 2005. He also wrote about
Critz in a book coauthored by his daughter, Peggy Pickle. See Jake Pickle and Peggy Pickle, Jake (Austin: University
of Texas Press, 1997), 197-200.




In 1935, Justice William Pierson of the Supreme Court was
shot and killed by his son. Governor Jimmy Allred appointed Critz
to fill the vacancy, calling him “one of the strongest men that ever
sat on either the Supreme Court or the Commission of Appeals.”

As he had on the Commission of Appeals, Critz devoted
himself to the painstaking, intellectually rigorous work of the
Court. Congressman Pickle recalled that Critz was deeply satisfied
with life on the Court because “there, he could read and study,
read and study, and write.” A man with few hobbies, Critz was
a devout servant of the law and a prolific author of methodical,
exactingopinions. During histenure, the Court started to eliminate
its significant backlog.

Critz's judicial skills were widely admired, but his brusque
Justice Richard Critz. demeanor won him few friends. Nowhere was Critz's abruptness
Tarlton Law Library. . )
more evident than at oral argument. Then, as now, during
argument an appellate judge typically would either ask a series of questions or maintain a
respectful silence until the lawyer's time expired. Not Justice Critz. When Critz disagreed with
the position a lawyer had taken, he would ask, “Do you really mean to argue that...” and then
proceed to summarize the lawyer’'s argument. When the lawyer responded in the affirmative,
Critz was known to announce: “I believe that's the silliest thing I've ever heard.” He would then
swivel his chair so that his back faced the lawyer and remain in that position until the lawyer
completed his argument. Critz used oral argument to size up the cases; he never cared much
that it also gave lawyers a chance to size up the judges, and never worried that his unvarnished
demeanor might cost him his politically advantageous friendships with the bar. Congressman
Pickle recalled: “If he thought an argument was ridiculous, he’d show it. He had his own ideas
what the law was, and he just wasn't political.”

Behind the imposing facade, however, was a gentle man. “People who got to know him
recognized him as a character,” Congressman Pickle recalled. Critz adored his family, and
Congressman Pickle remembered him as “one of the most understanding family men I've ever
known.” When Pickle married Sugar Critz, the judge's daughter, Critz helped—on a judge’s
salary—the newlyweds get started by providing them the support they needed to buy their first
home. “Judge Critz was gruff and tough with lawyers,” Congressman Pickle recalled, “but he was
an old softie. People who knew him, loved him.”

The Lawyer Who Held a Grudge
One night in 1942, an angry lawyer stormed into Andrew's Cafe in Hillsboro. Angus

Wynne, the first president of the State Bar, had just lost another case in the Supreme Court.®
Wynne had lost in the Supreme Court several times as a lawyer,® but this time he had appeared

> Tide Water Oil Co. v. Bean et al., 138 Tex. 497, 160 S.W.2d 235 (1942).

& See, e.g., Simpson-Fell Oil Co. v. Stanolind Oil & Gas Co., 136 Tex. 158, 125 S.W.2d 263 (1939); Wood v. State ex rel. Lee,
133 Tex. 110, 126 S.W.2d 4 (1939) (opinion by Critz, J.); Ex parte Henry, 132 Tex. 575, 126 S.\W.2d 1 (1939) (opinion
by Critz, J.); Ex parte O'Brien, 132 Tex. 579, 126 S.W.2d 3 (1939) (opinion by Critz, J.).




as one of the parties. Wynne contended that his suit to
try title to land could be maintained in Van Zandt County,
even though the land was located in Rusk County. Wynne
prevailed in the district court and the court of appeals,
but after two mandamus proceedings and an appeal on a
certified question, he lost in the Texas Supreme Court. The
opinion was written by Critz.

Robert W. Calvert was having a cup of coffee at
Andrew's Cafe that evening when Wynne came in.” “We're
going to run somebody against Critz,” Wynne told Calvert.?
“And we're going to beat him.”

The Long Distance Candidate

The man chosen for the job was Gordon Simpson,

a lawyer, politician, and patriot from Tyler. A World War |

Angus Wynne, the State Bar veteran who had served as a State Representative in the
President in 1939-40, held a grudge . .

against Justice Critz. State Bar of 1920s, Simpson was Ia'ger appointed by (;ov_ern_or Moody

Texas, Presidents web page. to complete an unexpired term as a district judge. He

succeeded Wynne in 1941-42 as president of the State

Bar. In 1942, although not subject to the draft, he joined the Army’s Judge Advocate General

Corps and served on a panel that reviewed and issued opinions on all convictions arising from

court martials in the African-Italian Theater of Operations. In 1944, Simpson was stationed in

Italy. One of his junior officers, Jim Bowmer, wrote that “Col. Simpson was a beloved second

father to all of us....He was a man of impeccable character.” No one contacted for this article

had anything unkind to say about him.

The last thing on Simpson’s mind was a campaign for the Texas Supreme Court. But early
in 1944, Wynne called Simpson’s wife, Grace, and asked her if she thought her husband would be
interested in coming home to serve on the Supreme Court.’® Wynne told Mrs. Simpson that he
was speaking as the unofficial spokesman for the bar and that there was massive dissatisfaction
with Critz. It is unknown whether it was Wynne or Mrs. Simpson who wrote to Italy and asked
Simpson to run. According to Calvert, Simpson’s reaction was somewhat muted. He quoted
Wynne as saying of Simpson, “Well, he was willing.”

7 Calvert, aformer Speaker of the Texas House of Representatives and Chairman of the State Democratic Executive
Committee, later served as an Associate Justice on the Supreme Court of Texas from 1950 to 1961, and as Chief
Justice from 1961 to 1972.

8 All quotations from Calvert in this article came from an oral history interview conducted in late 1985 and early
1986 by H. W. Brands. It is available in published form at the University of Texas Tarlton Law Library.

° The information about Simpson'’s activities in Europe comes from a 2002 letter written by Bowmer to the State
Bar of Texas following publication of an earlier version of this article in the Texas Bar Journal. Bowmer had a
spectacular career as an attorney and served as president of the State Bar in 1972-73. He also was a member of
the Board of Trustees of the Texas Supreme Court Historical Society from 2000 to 2005. He died in 2006.

® The authors interviewed Mrs. Margaret Simpson Carloss in the fall of 2001. The information about the
communication between Grace Simpson and Angus Wynne comes from that interview. Mrs. Carloss died in 2016.




See How They Run

It was a five-way race. Critz outspent the other candidates, advertised extensively, and
won endorsements from the major newspapers and most lawyers on both sides of the docket.
Because of wartime travel restrictions and gas rationing, none of the candidates toured the
state. In Critz's case, it is unlikely he would have done so under any circumstance. Critz saw
political campaigning as a disdainful task for a judge seated on the state’s highest court. Unlike
his colleagues, he rarely gave speeches or made appearances around the state, even when he
was running for reelection. Congressman Pickle recalled, “He never talked politics. He never
talked about political issues. He just assumed he'd be reelected.”

For Simpson, who remained in Italy with the Fifth Army, campaigning was not just
unlikely, but impossible. Bowmer wrote that there was no increase in letters to Simpson from
the United States during the campaign or immediately after. “In fact communications were so
slow that he had no quick way of finding out if he had made it into a run-off, so | had a friend
from Baylor days who was on the staff of Stars and Stripes wire Texas and find out, as a news
story."!

Given the limited name identification of the membership of the Court, the race was a
low-key affair. Everyone knew that a runoff was likely. Each of the five candidates ran well in
his home county. James B. Hubbard, a former district judge from Bell County, finished with 10
percent of the vote; Tom Smiley, the county judge of Karnes County, finished with 11 percent;
Charles T. Rowland of Fort Worth finished with 17 percent; and Simpson finished with 24
percent, running very strongly in his (and Wynne's) area of Northeast Texas and poorly in the
rest of the state.’? Critz finished first or second in most counties and won 38 percent of the
vote—more than any other candidate, but not enough to avoid a runoff against Simpson.

In the runoff, Simpson’s supporters, with Angus Wynne at the helm, launched an
aggressive—and highly negative—campaign. Critz was handicapped by his lack of military
service and his German-sounding name. Wynne started a slogan among Simpson’s supporters
of “Stop Fritz, Beat Critz.” “Fritz” was the slang term for the Nazi forces, the enemy of all
Americans. The slogan intentionally mispronounced “Critz” (which rhymes with “rights”) to
make its point.

Wynne placed advertisements that emphasized that “Lt. Col. Gordon Simpson” was
serving his country in Italy. In a typical swipe at Critz, one ad charged, “Behind his back, and
while he can't say one word in his own defense, he is being made the subject of the most
vicious slander, and that by men who never wore their country’s uniform.” What the slander
was is not determinable. It does not appear in any newspaper account of the race or in any
available campaign material, and no one interviewed for this article remembers any negative
campaigning by Critz.

" Letter from Bowmer.

12 Smiley had run unsuccessfully for the Supreme Court in 1938. During World War I, he refused to accept a ration-
ing book for shoes and groceries, and attained some notoriety as the “Barefoot Judge.”




British propaganda posters made the name “Fritz” synonymous with Nazi.
Left: Wikimedia, British National Archives. Right, Getty Images.

Not all of Wynne's advertising on behalf of Simpson focused on war-related issues.
Another ad asserted,

ATTENTION, Mr. and Mrs. Voter! Do you know that you can't take a lawsuit to
the Supreme Court of Texas just because you want to? That court must grant
its permission first. The docket of that court has been cleared (about which the

incumbent boasts) by refusing to grant this permission—by refusing A RIGHT TO
BE HEARD!"

The harshest attacks, however, were reserved for advertising not officially sponsored by
the Simpson campaign. One ad stated that,

On two occasions the Associate Justice now seeking re-election held that because

3 1t goes without saying that Simpson did not end the “Writ of Error” system of case review when he was on the

court. Of course, since he didn't write, or even see, the advertisements criticizing the practice, he couldn’t have
been expected to do so.




a mechanic working in a bakery did not have a health card he could not collect
Workmen's Compensation Insurance, otherwise due him for permanent injuries,
nor could his widow, where the injuries proved fatal. Fair-minded people should
resent such a technical holding by any judge.

The advertisement urged voters to elect Simpson, but the small print at the bottom of the
ad claimed, “This advertisement paid for by disinterested Houston lawyers as a public service.”
Whether these lawyers were disinterested, or even from Houston, is an interesting question.
Critz's ads in the Houston Post featured virtually every leader of the bar from both sides of
the docket. It is very possible the ads were paid for by a lawyer from Longview who was very
interested in the campaign—Angus Wynne.™

AN AMERICAN
SOLDIER

LT. COL.

GORDON SIMPSON

h*ﬂm-—._hhl
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FOR THE
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Gordon Simpson served in the Judge Advocate General Corps of the U.S. Fifth Army in Italy,
here shown liberating Rome on June 4, 1944. Left: Newspaper ad for the Simpson campaign.
Right: BBC/Getty photo of American troops liberating Rome.

Critz had the endorsement of virtually every newspaper in the state. His campaign
responded to Wynne's attacks with advertisements boasting support from influential public
figures, the major newspapers, and a cross-section of the bar. One ad urged voters to “Ask Your
Lawyer!” about Critz's abilities as a judge. Another set of ads asked people to “Think Critz!” Given
the slogan Wynne had started, it is apparent that they did, but with unintended results.

4 The provisions of the law that require disclosure of contributors and of those who pay for political advertising
were not adopted until 1973.




Keep This Great Jurist on the Job!

RICHARD CRITZ

for Supreme Court of Texas

Led His Nearest Opponent in July Primary by
Approximately 100,000 Yotes
Justice Critz has exemplified the best traditions of
8 Texas judiciary rich in notable service ... hs pos-
sestes the broad view eof the true jurist and the

professional attainment necessary %o capeble judg-
ment on the bench.—DALLAS NEWS.

KEEP CRITE FOR HIS SICOND FULL TERM
[Pol. Adv. by Friends of Judge Critz)

Vox Populi

The runoff election in the Democratic Primary was held on August 26, 1944. Voter turnout
was low. Many registered voters were overseas, and those who were at home were not focused
on the election—on the same day Texans were voting in the runoff, the Allied armies were
liberating Paris. Rural and suburban voters were loath to use rationed gasoline to drive any
distance to go to the polls. A total of 468,000 votes were cast in the race, compared to more than
860,000 votes cast in the 1940 runoff for Chief Justice of the Supreme Court.

5,100 miles from
Paris, voters were
electing a Justice to
the Texas Supreme
Court on August 26,
1944, the day Allied
troops liberated the
city. American troops
marched through the
Arc de Triomphe in
the victory parade
depicted above four
days later. Wikimedia
Commons.

Theresults of the election were reported by the press as a political upset. Simpson received
274,157 votes to Critz's 194,937. Simpson carried 140 counties, losing only 76. He received

17




overwhelming support in East Texas, getting 94.53 percent of the vote in Smith County. Critz
did best in South Texas, where a few calls from former Governor Allred won Critz the support
of the political bosses who dominated the region. He also carried, but not overwhelmingly, the
counties in Central Texas with a sizeable German-American population.

Why did Simpson win? Certainly Critz's lack of political acumen cost him dearly, and Angus
Wynne ran a skillful campaign. Simpson’s best counties were in the areas of northeast Texas
where Wynne had his best political contacts.’ Simpson’s work with the State Bar of Texas earned
him many friends around the state, and his well-advertised military record was popular with the
electorate. It was believed at the time, and it seems likely given the benefit of hindsight, that the
determining factor was simply that running for re-election in the political environment of 1944
with a German-sounding name was more of a political liability than Critz could overcome.

Critz's junior officer, Jim Bowmer, disagreed with this conclusion. His letter reviewing an
earlier draft of this article stated that,

While the article speculated somewhat that Judge Critz’ German name was perhaps
a deciding factor, and that may sound intriguing in retrospect to a historian who
wasn't on the scene, | never hear that either overseas or later. After | got home
from the army and started practicing, whatever comment | heard from lawyers
about the race was that Judge Critz was so rude to lawyers appearing before the
court that it beat him.

On the other hand, Mrs. Elaine Folley Notestine, the
daughter of Texas Supreme Court Justice A. J. “Jack” Folley, wrote
that,

During the election, Judge Critz's name was frequently
misspelled Richardt - Germanic - by opposition ads,
a worrisome event during our nation’s battle with
Germany.'®

Chief Justice Joe Greenhill, who had been a briefing
attorney for the Court before he volunteered for military service,
was of the opinion that Critz’s German name and Wynne's
attacks were responsible for the outcome. Greenhill, of course,
was in the South Pacific during the campaign, so his information
is almost certainly hearsay attributable to the members of the

Court for whom he worked after his discharge." Jim D. Bowmer, Gordon

Simpson’s European Campaign
Manager. State Bar of Texas,
Presidents web page.

> Wynne had boasted to Calvert that anyone who ran against Simpson wouldn’t carry a county east of the Trinity
River. He was right. In fact, Simpson carried every county east of the Brazos River.

6 Mrs. Notestine's letter was sent to the Editor of the Texas Bar Journal following publication of the earlier version
of this article, and was published in the April 2002 issue of the Bar Journal.

7 The authors interviewed Judge Greenhill for this article. He died in 2011.




After the Election

After he left the Court, Critz joined the firm of Mann, Bauknight, Kuykendall & Stevenson
in Austin. “He didn't really prosper as a lawyer after he left the court, since his love of the law was
best expressed in the contemplative setting of an appellate court,” said Congressman Pickle. “He
missed being on the Supreme Court. Very much so.”

To what cause did Critz attribute his defeat? The answer is lost to history. “Judge Critz
would never talk about Gordon Simpson, Angus Wynne, or what happened. He never carried
a grudge and he never talked about it,” said Pickle. Several other people interviewed for this
article agree. His death in 1959 was mourned by the Court and the bar.

Gordon Simpson returned from Italy to take the oath of office in January of 1945. He
quickly acquired a reputation as being one of the brightest and hardest-working members of
the Court. “He made us write opinion drafts using language that could be understood by the
public,” according to a former briefing attorney. “He would always tell us, ‘Write like you are
writing for a newspaper.”

Three years after Simpson joined the Supreme Court, the Army ordered him to report to
Dachau, Germany, to serve as an appellate judge on the tribunal that reviewed the convictions of
Germans charged with war crimes. Simpson upheld the convictions of the Nazi higher-ups who
engineered the Holocaust, but he had reservations about the convictions of noncommissioned

Upper left and middle: In the Battle of the Bulge, SS Kampfgruppe Peiper, an elite panzer unit, took
many American POWs and murdered some in the Malmedy Massacre. Upper right: Snow preserved their
bodies until the Army reached the site in January 1945. Below: The Simpson Commission reviewed
the Dachau war crimes trials, including that of SS Colonel Joachim Peiper.

Bundesarchiv and Irish History Malmedy War Crimes website.




Gordon Simpson.
Top: State Preservation
Board. Bottom: State Bar

Presidents website.

officers who were following orders when they killed U.S. soldiers
captured during the Battle of the Bulge. The prisoners had been
taken to the town of Malmedy, Belgium, and on orders from German
generals, had been shot. The Nuremberg tribunal ordered the
German noncommissioned officers incarcerated for terms of up to
ten years.

Judge Simpson wrote a white paper to President Truman
and made a report to the World Court that recommended that
the sergeants and corporals who had followed the orders of their
superiors be released for time served. Having served in World War |
and World War Il, he understood the mind of a soldier and felt that
a lesser degree of culpability attached to a low-ranking soldier who
was following orders given by a superior during wartime. Simpson’s
performance on the Dachau tribunal—one of the toughest jobs any
judge could face—brought him praise from all sides. Today, his
portrait hangs in the German courthouse where he presided.

Not long after Simpson returned to Texas, he was offered the
job of vice president and general counsel of the General American
Oil Company, one of his clients before the war. He resigned his
seat on the Supreme Court and moved to Dallas.’ Later, he joined
Thompson & Knight, where he reported to the office every day
well past his nintieth birthday. He died in 1987 at the age of 92. A
briefing attorney from the post-war years summed up the opinions
of many when he recalled Simpson “was as fine a man as | have
ever known.”

Electing a “Name”

America has traditionally been a “melting pot” in which
the many cultures brought to our country by its immigrants have

blended together. Today, that concept is being replaced with the view that our cultural diversity
creates a “tossed salad” in which every ethnic group remains separate, yet a part of the whole
of our nation. Regardless of which view prevails, making choices for elective office solely on the
basis of the “name” of a candidate is beneath the democratic ideals of our nation. If Justice Critz
was defeated because of his Germanic name, it was not the last time a candidate’s ethnicity hurt
a political campaign. Discrimination in any form against anyone, even in times of war, solely on
the basis of an ancestry in common with our nation’s enemies, is wrong. It happened to many
patriotic Japanese-Americans and German-Americans during World War Il. If our nation is to
thrive in this century, it will not happen now or in the future.

'8 See, e.g., Gordon Simpson of Dallas [sic], “Negotiations for a Foreign Oil Concession,” Texas Bar Journal (Jan. 1961):
31-32, 79. The Journal thanks Richard B. Phillips of Thompson & Knight, LLP for locating this article that reflects
Justice Simpson'’s postwar activities.




Authors’ Note

This article would not have been possible without the assistance of many people who
agreed to be interviewed about their knowledge of the characters and stories in this article.
Among the people who were most helpful were Congressman Jake Pickle, Chief Justice Joe
Greenhill, and Margaret Simpson Carloss.

The article would have been impossible to research today, due to the deaths of all of the
persons interviewed. We hope that efforts are made to preserve the history of our legal system,
since the judiciary is the one branch of government that bases its current rulings on those of
the past.

JUDGE MARK DAVIDSON served as Judge of the 11th District Court for twenty years
before his retirement in 2009. He is now serving as the Multi-District Litigation Judge
for all asbestos cases in the State of Texas, being named to that position by Chief
Justice Wallace Jefferson and the Multi-District Litigation Panel of the Texas Supreme
Court. In that role, he has judicial duties over the 85,000 asbestos cases pending
throughout the state.

KENT RUTTER /s a partner with Haynes and Boone, LLP, in Houston. He received his
J.D., cum laude, from the University of Michigan Law School and his B.A. from Duke
University. He is board-certified in civil appellate law.
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Revisiting Historic Election Law in a Modern Constitutional

Challenge: Cotham v. Garza, 800 . Supp. 389 (5.1. Tex. [990)

By W. Mark Cotham

wice in my lifetime | have sued my beloved state to enforce the United

States Constitution.” Minewas afortunate generation notcalled onto serve
in the military. Bringing lawsuits was a way, albeit a puny one in comparison
with my father’'s generation,? of preserving constitutional freedoms. The
first time | sued my state was as the named plaintiff in a suit seeking to
overturn a historic ban on voters possessing lists of candidates not in their
own handwriting while in the polling booth.? After filing cross-motions for
summary judgment and a successful motion for reconsideration, the U.S.
District Court for the Southern District of Texas, Judge Sim Lake presiding,
declared the statute unconstitutional.* By allowing voters to take a newspaper
editorial, a bar preference poll, or a League of Texas Voters election guide
into a voting booth, the Cotham v. Garza decision has changed the way every
subsequent Texas election has been conducted since 1995, including every
judicial election.

This article examines the historical foundation of the statute Judge Lake overturned,
shows why the law no longer made sense in modern Texas, and explains how the legal conflict
played out.

R The Historical Foundation for Texas's Ban on Voters Possessing Candidate Lists.
A study by a proud son or daughter of Texas about the history of our electoral laws will

make one less proud. That history has been extensively reviewed in recent litigation successfully
challenging Texas's voter identification law.> That history reveals decades of racism and petty

' In addition to the constitutional challenge discussed in this article, | started and helped litigate a successful
Commerce Clause challenge to Texas's ban on importation of wine from out-of-state wineries. See Dickerson v.
Bailey, 212 F. Supp. 2d 673 (S.D. Tex. 2002), aff'd, 336 F.3d 388 (5th Cir. 2003).

2 My father, Edward T. Cotham, Sr. was a bombardier in the Fifth Army Air Corps in World War II. He flew B-24
missions in the South Pacific. His early life was a testament to the fact that courage is not an absence of fear
but a resolute response to it. He absolutely hated being at war and away from his family. His response was to
volunteer for extra combat missions in the hopes that he could accumulate sufficient points to return home
earlier. Several times, just as he was about to hit a return threshold, the totals were upwardly changed.

3 W. Mark Cotham v. Antonio O. Garza, Jr., in his official capacity, 905 F. Supp. 389 (S.D. Tex. 1995).

4 Ibid.

> Veaseyv. Perry, 71 F. Supp. 3d 627 (S.D. Tex. 2014).




politics where disenfranchisement was a weapon to perpetuate power.® Back at the turn of the
century, when the law prohibiting possession of a list of candidates was enacted, that background
was especially apparent.

The statute | challenged was born in an odorous atmosphere. It originated as part of the
Terrell Election Law, passed in 1903 and amended in 1905. The relevant portion of that statute
was in Section 70, which provided:

70. Any judge may require a citizen to answer under oath before he secures an
official ballot whether he has been furnished with any paper or ballot on which
is marked the names of any one for whom he has agreed or promised to vote or
for whom he has been requested to vote, or has such paper or marked ballot in
his possession, and he shall not be furnished with an official ballot until he has
delivered to the judge such marked ballot or paper, if he has one. And any person
who gives, receives or secures or is interested in giving or receiving an official ballot
or any paper whatever, on which is marked, printed or written the name or names
of any person or persons for whom he has agreed or proposed to vote, or for
whom he has been requested to vote, or has such paper marked, written or printed
in his possession as a guide or indication by which he could make out his ticket,
shall be deemed guilty of a misdemeanor and upon conviction shall be punished
by a fine not less than one hundred dollars nor more than five hundred dollars and
confinement in the county jail for thirty days.”

By the time of my lawsuit, the Legislature had recodified that statute as Texas Election Code
Annotated 8§ 63.011 (West 1986) to provide as follows:

8 63.011. Written Communication Prohibited

(@) A voter may not have in his actual possession while marking the ballot a
written communication that:

(1)  was prepared and furnished to the voter by another person; and
(2) is marked or printed in a way that identifies one or more candidates or
measures for which the voter has agreed to vote or has been requested

to vote.

(b) A sample ballot that has not been marked or printed in a way that identifies
candidates or measures for which to vote, that is obtained by the voter from

& On July 26, 2016, the Fifth Circuit, in a 9-6 en banc decision, determined that Texas's voter identification law
violates the Voting Rights Act and cannot be enforced as is in the 2016 presidential election. Opinion at https://
www.brennancenter.org/sites/default/files/legal-work/Texas_ID_Fifth_Circuit_072016.pdf. The Fifth Circuit's
remand resulted in an agreed-upon interim set of steps necessary to protect the integrity of the election process.
Veasey v. Abbott, Civil Action No. 2:13-CV-00193 (S.D. Tex. Aug. 10, 2016).

7 The Terrell Election law. Embracing all amendments to date, Texas Secretary of State (1908), 15. Available online at
https://archive.org/details/terrellelection00texagoog.




a newspaper or another person, and that the voter marks himself is one
example of a written communication that is not prohibited under Subsection

(a).

(c) An election officer may not accept a voter for voting if the officer knows that
the voter has actual possession of a communication prohibited by Subsection
(a) at the time he offers to vote.

(d)  An election officer may require a voter to answer under oath whether the
voter has actual possession of a communication prohibited by Subsection
(a). If a voter has a prohibited communication, the voter may not receive
an official ballot until the voter delivers the communication to the election
officer.

(e) A person commits an offense if the person violates Subsection (a). The
offense is a Class C misdemeanor.

A Class C misdemeanor was then punishable by a “fine not to exceed $500."

Among the states, only Texas and Arkansas had a law that prohibited the possession
of written communications while 